BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



GECO Holding, LTD					:
							:
	v.						:		C-2019-3010108
							:	
West Penn Power Company				:	



ORDER 
GRANTING IN PART AND DENYING IN PART
PRELIMINARY OBJECTION

On May 17, 2019, GECO Holding, LTD (GECO) filed a formal complaint with the Pennsylvania Public Utility Commission (Commission) against West Penn Power Company (West Penn), docket number C-2019-3010108.  GECO averred that it had discussions with a West Penn representative regarding the necessity of relocating electric utility poles and power lines through the middle portion of its shale pit property and that GECO explained that the present location of the poles and lines interferes with its operation on the property.  GECO added, among other things, that it understood that West Penn agreed to relocate the poles and utility line and provided GECO with the correspondence and forms for GECO to complete regarding a relocation of the poles and utility lines at West Penn’s cost.  GECO attached to its complaint a copy of a right of way (ROW) agreement between the utility and GECO’s predecessors in title containing language that requires West Penn to relocate the poles when necessary to conform to a property owner’s future building operations.  GECO requested in its complaint that poles be moved at West Penn’s expense.

On June 12, 2019, West Penn filed an answer and new matter in response to GECO’s complaint.  In its answer, West Penn admitted or denied the various averments made in the complaint.  In particular, West Penn denied that it agreed to relocate the poles and the utility line at the company’s expense or that it refused to cooperate regarding this matter.  West Penn added that, to the extent the complaint seeks a legal determination regarding the scope or validity of a ROW, the Commission lacks subject matter jurisdiction to entertain and resolve the dispute.  In its new matter, which was accompanied by a notice to plead, West Penn argued that the Commission only has the authority the legislature has specifically granted to it in the Public Utility Code and that the Commission lacks subject matter jurisdiction to entertain and resolve disputes over private contractual matters between a citizen and a utility, including the validity of ROWs.  West Penn argued that the formal complaint should be dismissed with prejudice for lack of Commission jurisdiction.

Also on June 12, 2019, West Penn filed a preliminary objection in response to GECO’s complaint.  In its preliminary objection, which was also accompanied by a notice to plead, West Penn argued that the complaint only raises issues related to the scope and validity of a company ROW and that the Commission does not have jurisdiction to adjudicate such issues.  West Penn, therefore, requested that all allegations in the complaint regarding the scope and validity of a ROW be stricken, the complainant be prohibited from presenting evidence regarding the scope and validity of the ROW and the complaint be dismissed in its entirety with prejudice.

By letter dated June 17, 2019, counsel for GECO indicated that West Penn does not object to an extension in which to file a reply to the preliminary objection until June 28, 2019.

On July 9, 2019, a motion judge assignment notice was issued informing the parties that I was assigned as the presiding officer and responsible to resolve any issues which might arise during the preliminary phase of this proceeding.

GECO’s answer to the preliminary objection filed by West Penn was due by June 28, 2019, pursuant to agreement amongst counsel.  GECO’s answer to West Penn’s new matter was due no later than July 5, 2019.  52 Pa.Code §§ 5.63(a), 1.12(a), 1.56(a)(1) and (b).  GECO did not file an answer to either the preliminary objection or the new matter filed by West Penn. 

The preliminary objection filed by West Penn is ready for disposition.  For the reasons discussed below, the preliminary objection will be granted in part and denied in part and the remaining issues will proceed to a hearing before an Administrative Law Judge.

Section 5.101 of the Commission’s Rules of Administrative Practice and Procedure provides for the filing of preliminary objections.  52 Pa.Code § 5.101.  Commission preliminary objection practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994) (Equitable).  Section 5.101(a) provides:

(a) 	Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7) Standing of a party to participate in a proceeding.

52 Pa.Code § 5.101(a)(1)-(7).

For purposes of disposing of preliminary objections, the Commission must accept as true all well pleaded, material facts of the nonmoving party, as well as every reasonable inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A.2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The Commission must view the complaint in this case in the light most favorable to Accent and should dismiss the complaint only if it appears that Accent would not be entitled to relief under any circumstances as a matter of law.  Equitable, supra; see also, Interstate Traveler Services, Inc. v. Commonwealth, Department of Environmental Resources, 406 A.2d 1020 (Pa. 1979).

In this case, GECO averred that it had discussions with West Penn regarding relocating the electric utility poles and power lines through the middle portion of its shale pit property.  GECO explained that the present location interferes with its operation on the property and that it understood that West Penn agreed to relocate the poles and the lines at its own cost.  GECO added, among other things, that it has a ROW between West Penn and a prior landowner that supports its position.

When viewing all well pleaded material facts averred in the complaint in the light most favorable to GECO and accepting as true every reasonable inference from those averments, it is not clear that GECO would not be entitled to relief under any circumstances as a matter of law with regard to all of the averments raised in the complaint.  Therefore, the preliminary objection filed by West Penn must be granted in part and denied in part.

To begin, with regard to the arguments regarding the Commission’s jurisdiction to determine the scope and validity of the right of way, West Penn is correct that the Commission only has those duties, powers and responsibilities as expressly, or by necessary implication, given to it by the General Assembly and that the Commission must act within, and cannot exceed, its jurisdiction.  Allegations relating to property rights and the interpretation of a valid right of way agreement are exclusively within the jurisdiction of the Courts of Common Pleas.  There is substantial precedent that supports the argument raised by West Penn. See e.g., Fairview Water Co. v. Pennsylvania Pub. Util. Comm’n., 502 A.2d 162 (Pa. 1985) (the Commission does not have jurisdiction to determine the scope and validity of an easement).  Even when accepting as true all well pleaded, material facts by GECO, as well as every reasonable inference from those facts, and viewing the complaint in the light most favorable to GECO, it is clear that GECO would not be entitled to relief under any circumstances as a matter of law from this Commission with regard to the scope or validity of the right of way.  

The complaint filed by GECO, however, avers issues beyond the scope and validity of the right of way.  For example, GECO averred that West Penn has not cooperated with GECO’s attorney regarding the documents necessary to relocate the easement or moving forwarding with relocating the poles and utility lines.  Furthermore, GECO averred that the present location of the poles and utility lines now interferes with GECO’s operations and use of the property.  As such, when viewed in the light most favorable to GECO, these averments raise issues beyond the scope and validity of the right of way and one over which the Commission has jurisdiction in order to address.  This is particularly true since, among other things, the Commission has jurisdiction to ensure that every public utility furnishes and maintains adequate, efficient, safe and reasonable service and facilities, and makes all such repairs, changes, alterations, substitutions, extensions and improvements in or to such service and facilities as shall be necessary for the accommodation, convenience and safety of its patrons, employees and the public.  66 Pa.C.S. § 1501; see e.g., Rebecca Mueller v. PECO Energy Company, Docket No. C-2008-2028862 (Opinion and Order entered Nov. 23, 2010); Jeremy Kashuba v. PECO Energy Company, Docket No. C-2012-2333019 (Opinion and Order entered Dec. 5, 2013).  The preliminary objection raised by West Penn will, therefore, be denied with regard to these averments.
 
In conclusion, as noted above, the standard for granting preliminary objections is very high.  Preliminary objections will only be granted when it is clear that the nonmoving party is not entitled to relief under any circumstances as a matter of law and after viewing the complaint, and every reasonable inference from the complaint, in the light most favorable to the complainant.  West Penn has failed to satisfy this standard in its preliminary objection with regard to all averments.  GECO should have an opportunity to pursue its complaint in a hearing before an administrative law judge.  GECO is advised that a hearing on the complaint will require it to prove the allegations by a preponderance of the evidence and with substantial evidence.  This is a different standard than the standard used to address the preliminary objections.
ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the preliminary objection filed by West Penn Power Company at docket number C-2019-3010108 on June 12, 2019 is hereby granted in part and denied in part.

1. That the preliminary objection filed by West Penn Power Company on June 12, 2019 regarding the Commission’s interpretation of the scope and validity of the right of way on GECO Holding, Ltd.’s property is granted and the portion of the complaint filed by GECO Holding, Ltd. regarding that averment is stricken.

1. That the preliminary objection filed by West Penn Power Company on June 12, 2019 regarding all other issues raised in the complaint filed by GECO Holding, Ltd. is denied and those issues will move forward to a hearing before an Administrative Law Judge.
 

Date:	July 24, 2019			/s/			
		Joel H. Cheskis
		Deputy Chief Administrative Law Judge
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