BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Christopher Williams,					:
							:	
		v.					:		C-2019-3009868
							:
UGI Utilities, Inc.,					:
		

	
ORDER GRANTING IN PART AND DENYING IN PART
THE PRELIMINARY OBJECTIONS OF  
UGI UTILITIES, INC.


		On April 30, 2019, the Complainant, Christopher Williams, filed a formal complaint against UGI Utilities, Inc. (UGI).  In his complaint, Mr. Williams averred that UGI hired J.F. Kiely Construction Company (Kiely) as a contractor to perform work on the gas lines in his area and that, as part of this work, Kiely relocated the gas meter on his property.  He alleged that Kiely, in performing this work on behalf of UGI, caused property and structural damage to his home.  By way of relief, Mr. Williams is seeking reimbursement for either the cost to repair his home or the cost of filing and legal fees.    

		On May 24, 2019, UGI filed an answer with new matter, and on May 28, 2019, it filed preliminary objections (POs).  In its answer, UGI denied that it caused or is responsible for any damage to the Complainant’s home, noting that Mr. Williams pled it was Kiely that caused the alleged damage.  In its new matter, UGI averred (1) the Commission lacks jurisdiction to order the payment of damages, (2) the Complainant has not alleged any facts that could be construed as a violation by UGI of a statute, regulation or order over which the Commission has jurisdiction, and (3) the Complainant signed a release discharging UGI from any and all causes of action, claims and demands, damages, costs, etc., resulting from the alleged damage to the Complainant’s property.   

		In its POs, to which a Notice to Plead was properly attached, UGI restated the arguments asserted in its new matter and added that the Complainant failed to join Kiely in the proceeding as an indispensable party.  UGI requests in its POs that the complaint be dismissed without hearing.   Mr. Williams did not file a response to UGI’s POs.  The POs are ready for decision.  		

DISCUSSION

		Commission preliminary objection practice is similar to Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa.PUC LEXIS 69, Docket No. C-000935435 (July 18, 1994).  When considering the preliminary objection, the Commission must determine “whether the law says with certainty, based on well-pleaded factual averments . . . that no recovery or relief is possible.  P. J. S. v. Pa. State Ethics Commission, 669 A.2d 1105 (Pa.Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002).”  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa.Cmwlth. 2003).   

		The rules regarding preliminary objections are as follows:

§ 5.101.  Preliminary objections.
(a)	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1)  Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2)  Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3)  Insufficient specificity of a pleading.

(4)  Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6)  Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7)  Standing of a party to participate in the proceeding.
* * *
52 Pa. Code § 5.101(a).  


		 In reviewing preliminary objections, only the facts in the pleadings filed by the non-moving party may be presumed to be true in order to determine whether recovery is possible. Pennsylvania State Lodge, Fraternal Order of Police v. Dept. of Conservation & Natural Resources, 909 A.2d 413 (Pa.Cmwlth. 2006) aff'd, 492 Pa. 304, 924 A.2d 1203 (2007).  
The reviewing authority will accept as true the well-pled averments set forth in the complaint, and all inferences reasonably deducible therefrom.  Conclusions of law, unwarranted inferences from facts, argumentative allegations, or expressions of opinion will not be accepted as true for purposes of evaluating preliminary objections.  "In order to sustain preliminary objections, it must appear with certainty that the law will not permit recovery, and, where any doubt exists as to whether the preliminary objections should be sustained, the doubt must be resolved in favor of overruling the preliminary objections.  Corman, et al. v. The National Collegiate Athletic Association, 74 A.2d 1149 (Pa.Cmwlth. 2013), 2013 Pa. Commw. LEXIS 353.

		Here, Mr. Williams avers that Kiely, UGI’s contractor, damaged his home while performing work at his property associated with a gas line replacement project in his area. He seeks reimbursement for property repair costs and filing and legal fees.  

		UGI first argues in its POs that the complaint should be dismissed due to lack of Commission jurisdiction. UGI argues that (1) because the Complainant alleges only that his property was damaged by Kiely while doing work on behalf of UGI, he has not alleged any violations by UGI; and (2) the Commission does not have the authority to award monetary damages, which is the relief sought by the Complainant.     

With respect to the issue of damages, the Commission must act within and cannot exceed its jurisdiction.  Feingold v. Bell of PA, 383 A.2d 791 (Pa. 1977); Loma, Inc. v. Pa. Publ. Util. Comm’n, 682 A.2d 425 (Pa. Cmwlth. 1996).  One measure of relief that the Commission is not authorized to grant is monetary damages.  Elkin v. Bell, 491 Pa. 123, 420 A.2d 371 (1980); Feingold v. Bell of PA, 383 A.2d 791 (Pa. 1977); Loma, Inc. v. Pa. Publ. Util. Comm’n, 682 A.2d 425 (Pa.Cmwlth. 1996). 

		UGI is correct that the Commission does not have the authority to order a public utility to pay monetary damages to a customer.  Accordingly, to the extent that the Complainant is seeking the payment of any amount that would constitute monetary damages, such as reimbursement for the costs to repair property damage, the POS will be sustained, and that part of the complaint will be denied.  Requests for compensatory damages should be made before a court of common pleas or a district magistrate.  Therefore, Mr. Williams’ request to be reimbursed for costs to repair damage to his home or filing and legal fees may not be granted by the Commission and will not be considered in this proceeding.

		With respect to UGI’s argument that the Complainant has not alleged any violations on the part of UGI, Commission precedent instructs otherwise.  The Commission has considered in a number of cases the actions of third-party contractors acting on behalf of a public utility when adjudicating whether the public utility violated its obligation to render reasonable, adequate and safe service to its customers.  See, e.g., Diane Lozosky v. UGI, C-2017-2625428 (Order entered July 13, 2018) (Commission adjudicated a complaint against UGI involving actions by UGI’s subcontractor hired to install a gas meter at Complainant’s residence), and Dileo v. UGI, C-2016-2579568 (Order entered August 14, 2017) (Commission adjudicated a complaint against UGI concerning actions by UGI’s subcontractor hired to replace a gas main near the Complainant’s residence that resulted in sidewalk damage).  

		Section 1501 of the Pennsylvania Public Utility Code requires that, “every public utility shall furnish and maintain adequate, efficient, safe and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.”  66 Pa. C.S. §1501.  How a public utility effectuates the repair or replacement of its facilities is an activity that the Commission has jurisdiction to regulate.  Accordingly, UGI’s POs seeking preliminary dismissal of the complaint on the basis of lack of jurisdiction is denied and the matter will be set for an evidentiary hearing.            
		
		UGI next argues in its POs that the complaint should be dismissed preliminarily due to the legal insufficiency of the pleading.  It first restates its argument that the Complainant has not alleged any facts that could be construed as a violation by UGI of a statute, regulation or order over which the Commission has jurisdiction.  It further argues that UGI and the Complainant executed a settlement and release wherein the Complainant released UGI from any and all claims arising from damage to a gas valve on the Complainant’s property.  

First, as explained above, a public utility may be held responsible for the actions of a third-party contractor when the contractor is hired to perform work related to the provision of utility service by the public utility.  Second, a settlement and release between the parties constitutes a private contractual agreement over which the Commission has no jurisdiction.  As noted above, the Commission may not order the payment of monetary damages by a public utility to a customer.  Rather, the Commission may decide whether the actions of a contractor working on behalf of a public utility constitute unreasonable or unsafe service by the public utility.  Any attempt by the Complainant to recover monetary damages would have to be brought before a district magistrate or a court of common pleas.  UGI may raise the existence of the settlement and release at that point if it believes the Complainant is attempting to take actions or seek recovery precluded by the release.

UGI finally asserts as a basis for its POs the Complainant’s failure to join Kiely as an indispensable party.  Having determined that UGI may be held responsible for the actions of a third-party contractor, it will be left to UGI to make a determination as to the necessity of securing the participation of Kiely during an evidentiary hearing in defending itself from the allegations in Mr. Williams’ complaint.  This does not provide a basis for the preliminary dismissal of the complaint.                        		
For the reasons stated above, the preliminary objections filed by UGI are sustained in part and denied in part and an evidentiary hearing will be scheduled.     

		THEREFORE,

		IT IS ORDERED:

		1.	That the preliminary objections filed by UGI Utilities, Inc. are sustained in part and denied in part.   

		2.	That this matter be set for hearing.


Dated:	July 26, 2019
									/s/		
							Steven K. Haas
							Administrative Law Judge    		
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