BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION


	
Dorene Dougherty					:													:
	v.						:		C-2018-3001474
							:		
Pennsylvania Electric Company	 		:	



[bookmark: _Hlk535993358][bookmark: _Hlk8721894]INTERIM ORDER
DENYING COMPLAINANT’S MOTION FOR LATE FILING OF INTERROGATORIES TO BE PROPOUNDED ON PENNSYLVANIA ELECTRIC COMPANY OR IN THE ALTERNATIVE MOTION FOR LEAVE TO FILE INTERROGATORIES OUT OF TIME

Dorene Dougherty (Complainant) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against Pennsylvania Electric Company (Respondent) on April 24, 2018.  In the Complaint, Complainant averred that Respondent was threatening to terminate her electric service because of her refusal to the installation of a smart meter, and she did not want a smart meter installed due to health concerns.  As relief, Complainant requested that she be allowed to “opt out” of the smart meter program and that Respondent refrain from terminating her service.    

		On May 17, 2018, Respondent filed an Answer and New Matter to the Complaint, averring, inter alia, that Complainant refused the installation of a smart meter at the service location; Respondent is required by Act 129 of 2008[footnoteRef:1] (Act 129) and its Commission-approved Smart Meter Deployment Plan (SMP) to install a smart meter; and Complainant’s refusal to allow the installation of a smart meter constitutes legal grounds to terminate service to the service location.  Respondent denied the remaining material allegations set forth in the Complaint.   [1:  	66 Pa.C.S. § 2806.1 et seq. ] 


On May 17, 2018, Respondent also filed Preliminary Objections to the Complaint, averring that the requests for relief for an exemption from the installation of a smart meter is not legally recoverable; Complainant failed to allege Respondent violated any Commission statute, regulation, order, or tariff provision with regard to the proposed installation of the smart meter at the service location; and Respondent is required by Act 129 and its SMP to install a smart meter at the service location.  Respondent argued the Complaint is legally insufficient, because it fails to state a claim upon which the Commission can grant relief; a hearing is not in the public interest; and the Complaint does not meet the standards set forth in recent Commission decisions in order to survive preliminary objections. 
  
		On June 8, 2018, the Commission issued a Motion Judge Assignment Notice, assigning this proceeding to me.

On June 4, 2018, Complainant filed a letter request seeking an extension of time to respond to Preliminary Objections and New Matter.  An Interim Order was entered on 
June 15, 2018 extending the deadline until July 20, 2018.  

On August 2, 2018, Complainant filed a response to the New Matter and Preliminary Objections.  

On October 18, 2018, I issued an Interim Order denying the Preliminary Objections.

On October 30, 2018, Respondent served Discovery Requests upon Complainant, and filed a Motion to Compel on December 18, 2018.

An Interim Order was entered on January 7, 2019, granting the Motion to Compel and requiring Complainant to serve full and complete responses to the Discovery Requests by February 1, 2019.


On October 18, 2018, I issued an Interim Order establishing an initial litigation schedule for this case.  I ordered the Parties to, inter alia, provide the names, addresses, and written summaries of the expected testimony for each witness (witness information) to the other Party by January 4, 2019.  In addition, the order provided that the Parties shall conclude discovery as of February 25, 2019.

		On February 13, 2019, Respondent filed a Motion to Dismiss the Complaint 
for Failure to Comply with Orders (Motion to Dismiss), averring, inter alia, Complainant failed to provide her witness information to Respondent in violation of the October 18, 2018 Interim Order and failed to provide responses to Respondent’s Discovery Requests in violation of the January 7, 2019 Interim Order.  Respondent argued the Complaint should be dismissed in its entirety, because Complainant’s failure to respond to the Discovery Requests and provide witness information demonstrates Complainant’s lack of cooperation and willingness to participate in the proceeding as required by the Commission’s regulations.  

		The Motion to Dismiss contained a Notice to Plead, requiring Complainant to file a response within five days of service.  

		A prehearing conference was convened on June 17, 2019.  Dorene Dougherty participated, along with Tori Giesler, Esquire and Lauren Lepkoski, Esquire, counsel for Respondent.

		At the prehearing conference, Complainant identified her witnesses she intends to offer at the evidentiary hearing.  Complainant stated that she will testify, along with Dr. Gunner Heuser.	

		Under the circumstances, in order to provide Complainant with a final opportunity to comply with the order granting Respondent’s Motion to Compel entered on January 7, 2019, 
an Interim Order was entered on June 19, 2019, holding the Motion to Dismiss in abeyance, subject to the terms set forth in the ordering paragraphs.

		The order further required the Complainant to serve upon Counsel for Respondent, full and complete responses to all of the Interrogatories and Requests for Production of Documents forwarded by Respondent to Complainant, including but not limited to Discovery Requests Numbers 4(c), 11, 13, 14, 15, 16, 17, 18, 19, and 20, and file and serve upon Respondent’s legal counsel and the undersigned Presiding Officer, a Certificate of Service regarding said service, on or before July 3, 2019.

The order also required that on or before July 15, 2019, the Parties shall file a joint status report or each Party may file an individual status report detailing the extent of compliance by the Parties with this Order.  In addition, for planning purposes, the Parties were advised that it is anticipated that the hearing will be scheduled in September or October of 2019.  The Parties were directed to contact their respective witnesses and identify all dates in which the witnesses will be available to provide testimony in this proceeding during the month of September from September 3-5, 10-12, and 24-26; during the month of October from October   1-3, 8-10, 15-17, and 22-24.  The Parties were also directed to confer and determine if they wish to have the hearing scheduled as an in-person or telephonic hearing.  Absent an agreement by the Parties or a written request for an in-person hearing by a Party, on or before July 15, 2019, the Parties were advised that the hearing will be scheduled as a telephonic hearing as opposed to an in-person hearing in Harrisburg, Pennsylvania.  

The Parties were directed to exchange the respective dates in which the Parties and all of their witnesses will be available, and attempt to agree upon at least 3 separate dates for the scheduling of the evidentiary hearing in October and include the agreed-upon or proposed hearing dates in their status report. 

On July 2, 2019, the undersigned Presiding Officer received a Motion for Late Filing of Interrogatories to be propounded on Pennsylvania Electric Company OR In The Alternative Motion for Leave to File Interrogatories Out of Time (Motion).  Complainant averred that she submitted interrogatories on June 10, 2019 (almost four months after discovery closed) “due to circumstances out of her control…” but did not identify those circumstances.  A copy of the interrogatories were not attached to the Motion.
On July 9, 2019, Respondent filed a response to the Motion.  Respondent averred that Complainant has failed to comply with the order compelling Complainant to file full and complete discovery responses to the requests propounded on Complainant on October 30, 2018.  In addition, Respondent avers that it would be prejudiced by the gravity of the motion, which would delay this proceeding, which is to be set for a hearing in September or October of 2019.

Based upon the circumstances, the following order will be entered.


THEREFORE,

IT IS ORDERED:

1. That the Motion for Late Filing of Interrogatories, to be propounded on Pennsylvania Electric Company or in the Alternative Motion for Leave to File Interrogatories and Out of Time, is denied.

2. That the Parties shall comply with the order entered on June 19, 2019, unless specifically revised below.

3. That on or before August 16, 2019, the Parties shall file a joint status report or each Party may file an individual status report specifically detailing the extent of compliance by the Parties with the Order entered on June 19, 2019.  The status report(s) shall be served upon the opposing Party and the undersigned Presiding Officer.  In addition, Complainant shall confer and determine if she wishes to have the hearing scheduled as an in-person in Harrisburg or telephonic hearing, and select dates in which she and her witness are available on October 1-2, 8-10, 15-16, and 22-24, and file a status report, providing a copy to the undersigned Presiding Officer and opposing counsel on or before August 16, 2019.


4. This Interim Order shall not be construed as an order admitting any evidence or ruling on the competency or admissibility of any witness to provide testimony in this proceeding.


[bookmark: _GoBack]Date:  July 29, 2019								/s/			
								Jeffrey A. Watson
								Administrative Law Judge
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