BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Donna and John Bengen				:	
							:
	v.						:		C-2019-3009735
							:
PPL Electric Utilities Corporation			:



PROTECTIVE ORDER


On January 10, 2019, Donna and John Bengen (Complainants) filed a formal Complaint against PPL Electric Utilities Corporation (PPL or Respondent) with the Pennsylvania Public Utility Commission (Commission).  Complainants seeks a Commission directive allowing them to opt out of an installation of a radio frequency smart meter installation at 794 Red Dale Road, Orwigsburg, Pennsylvania in Schuylkill County.  On June 25, 2019, Complainants filed an Amended Complaint alleging: 1) that radiofrequency fields from smart meters have adverse health effects; and 2) that Act 129 provided for an opt out from installation.   
On July 16, 2019, Complainants requested a Protective Order regarding medical health information pertaining to Donna Bengen.  On July 26, 2019, PPL filed a Motion for Protective Order, which requests confidential treatment of Complainant’s medical records and information.  To date, Complainant has not objected to the draft Protective Order proposed by PPL.  
The Commission’s Rules of Practice and Procedure permit the Commission to issue protective orders limiting the availability of certain proprietary or confidential information. 52 Pa. Code §§ 5.362 and 5.423.  The party seeking the protective order has the burden to establish that the potential harm to the party of providing the information would be substantial and the harm to the party if the information is disclosed without restriction outweighs the public’s interest in free and open access to the administrative hearing process.  Petition for Protective order of GTE North Inc., 1996 Pa PUC LEXIS 95, Docket No. G-00940402, Order (entered August 8, 1996); ITT Communications Services’ Petition for a Protective Order, 1991 Pa PUC LEXIS 193, Docket No. R-912017, Order (entered November 5, 1991).  If that burden is satisfied, the least restrictive means of limitation which will provide the necessary protection from disclosure will be applied.  52 Pa. Code § 5.423(a).
In considering whether to issue a protective order, the Commission, pursuant to Section 5.423(a), should consider the following factors:
[bookmark: 5.423.](1)  The extent to which the disclosure would cause unfair economic or competitive damage. 
(2)  The extent to which the information is known by others and used in similar activities. 
(3)  The worth or value of the information to the party and to the party’s competitors. 
(4)  The degree of difficulty and cost of developing the information. 
(5)  Other statutes or regulations dealing specifically with disclosure of the information. 
52 Pa. Code § 5.423(a).  The Commission’s regulations further provide detail regarding restrictions placed on the proprietary material, access to proprietary material by representatives of parties, special restrictions and the return of proprietary information at the conclusion of the proceeding.  52 Pa. Code §§ 5.423(c)-(f).

Section 5.423, however, must be balanced against Commission regulations that also provide that the Commission’s records, including the record of this proceeding, may be accessed by the public pursuant to 52 Pa. Code §§ 1.71-1.77.  In particular, Section 1.71 of the Commission’s regulations provides: “The Commission’s record maintenance system is intended to provide for the greatest degree of public access to Commission documents that is consistent with the exercise of the functions of the Commission under the act and other applicable laws.”  52 Pa. Code § 1.71.  In addition, non-disclosure of personal medical information must be viewed in light of the Pennsylvania Right to Know Law.  65 P.S. § 67.102.
In this case, the there is an unopposed Motion for Protective Order.  The record contains medical information that the Complainant asked to be held as confidential and not released to the public.  See Amended Complaint.  Maintaining the confidentiality of personal medical information outweighs the public's interest in free and open access to administrative hearings as failure to maintain such information as confidential would have a chilling effect on customers bringing complaints that may involve medical issues.  Such an effect would not be in the public interest.  Formalizing the understanding of confidentiality in a Protective Order protects the Confidentiality beyond the parties to the proceedings.  As a result, this protective order is being issued.

ORDER


THEREFORE,

IT IS ORDERED:

1. 	That PPL Electric Utilities Corporation’s unopposed Motion for Protective Order is hereby granted with respect to all materials and information identified in Paragraphs 2 and 3 below.
2. 	That the materials subject to this Protective Order are all correspondence, documents, data, information, studies, methodologies, and other materials, furnished in this proceeding, which are believed by the producing party to be of a proprietary or confidential nature and which are so designated by being stamped “Confidential.” Such materials will be referred to below as “Proprietary Information.”
3. 	That the parties may designate as “Confidential” those materials which customarily are treated by that party as sensitive or proprietary, which are not available to the public, or which, if disclosed freely, would subject that party or others to risk of competitive disadvantage or other business injury. “Confidential” materials shall expressly include the Complainant’s medical records and information.
4. 	That Proprietary Information shall be made available to counsel for the non-producing party, subject to the terms of this Protective Order. Such counsel shall use or disclose the Proprietary Information only for purposes of preparing or presenting evidence, cross examination, or argument or for settlement discussions in this proceeding. To the extent required for participation in this proceeding, counsel for a non-producing party may afford access to Proprietary Information subject to the conditions set forth herein.
5. 	That Proprietary Information produced in this proceeding shall be made available to the Pennsylvania Public Utility Commission (“Commission”) and its Staff. For purposes of filing, to the extent that Proprietary Information is placed in the Commission’s report folders, such information shall be handled in accordance with routine Commission procedures inasmuch as the report folders are not subject to public disclosure. To the extent that Proprietary Information is placed in the Commission’s testimony or document folders, such information shall be separately bound, conspicuously marked, and accompanied by a copy of this Protective Order. Public inspection of Protected Information shall be permitted only in accordance with this Protective Order.
6. 	That “Confidential” information may be made available to a “Reviewing Representative” who is a person who has signed a Non-Disclosure Certificate in the form attached as Appendix A hereto and who is: (i) an attorney for one of the parties who has entered an appearance in this proceeding; (ii) an attorney, paralegal, or other employee associated for purposes of this proceeding with an attorney described in subparagraph (i); (iii) an expert or an employee of an expert retained by a party for the purpose of advising, preparing for or testifying in this proceeding; (iv) an employee or other representative of a party with significant responsibility in this proceeding; or (v) a person mutually agreed to by the producing and nonproducing parties.
7. 	That no other persons may have access to the Proprietary Information except as authorized by order of the Commission or the Presiding Administrative Law Judge.
8. 	That Proprietary Information shall be treated by non-producing parties subject to this Protective Order and by all Reviewing Representatives in accordance with the certificate attached as Appendix A and executed pursuant to Paragraph 10. Information deemed Proprietary Information shall not be used except as necessary for the conduct of this proceeding, nor shall it be disclosed in any manner to any person except a Reviewing Representative who is engaged in the conduct of this proceeding and who needs to know the information in order to carry out that person’s responsibilities in this proceeding.
9. 	That Reviewing Representatives may not use information contained in any Proprietary Information obtained through this proceeding to give any commercial advantage. If a party wishes to designate as a Reviewing Representative a person not described in Paragraph 6 above, the party shall seek agreement from the party providing the Proprietary Information. If an agreement is reached, that person shall be a Reviewing Representative with respect to those materials. If no agreement is reached, the party shall submit the disputed designation to the presiding Administrative Law Judge for resolution.
10. 	That a Reviewing Representative shall not be permitted to inspect, participate in discussions regarding, or otherwise be permitted access to Proprietary Information pursuant to this Protective Order unless that Reviewing Representative has first executed a Non-Disclosure Certificate, provided that if an attorney qualified as a Reviewing Representative has executed such a certificate, the paralegals, secretarial and clerical personnel under the attorney’s instruction, supervision or control need not do so. A copy of each Non-Disclosure Certificate shall be provided to counsel for the party asserting confidentiality prior to disclosure of any Proprietary Information to that Reviewing Representative.
11. 	That attorneys and outside experts qualified as Reviewing Representatives are responsible for ensuring that persons under their supervision or control comply with this Protective Order.
12. 	That none of the parties waive their right to pursue any other legal or equitable remedies that may be available in the event of actual or anticipated disclosure of Proprietary Information.
13. 	That the producing party shall designate data or documents as constituting or containing Proprietary Information by stamping the documents “Confidential.” Where only part of data compilations or multi-page documents constitutes or contains Proprietary Information, the parties, insofar as reasonably practicable within discovery and other time constraints imposed in this proceeding, shall designate only the specific data or pages of documents which constitute or contain Proprietary Information. The Proprietary Information shall be served in an envelope separate from the nonproprietary materials, and the envelope shall be conspicuously marked “Confidential.”
14. 	That the non-producing party will consider and treat the Proprietary Information as within the exemptions from disclosure provided in Section 335(d) of the Public Utility Code, 66 Pa. C.S. § 335(d), as applicable, and is within the definition of “confidential proprietary information” in the Pennsylvania Right-to-Know Law, Act of February 14, 2008, P.L. 6, 65 P.S. §§ 67.101-67.3104, until such time as the information is found to be non-proprietary. In the event that any person or entity seeks to compel the disclosure of Proprietary Information, the non-producing party shall promptly notify the producing party in order to provide the producing party an opportunity to oppose or limit such disclosure.
15.	That any public reference to Proprietary Information by a party shall be to the title or exhibit reference in sufficient detail to permit persons with access to the Proprietary Information to understand fully the reference and not more. The Proprietary Information shall remain a part of the record, to the extent admitted, for all purposes of administrative or judicial review.
16. 	When a statement or exhibit is identified for the record, the portions thereof that constitute Proprietary Information shall be designated as such for the record.
17. 	That any part of the record of this proceeding containing Proprietary Information, including but not limited to all exhibits, writings, testimony, cross examination and argument, and including reference thereto as mentioned in Paragraph 15 above, shall be sealed for all purposes, including administrative and judicial review, unless such Proprietary Information is released from the restrictions of this Protective Order, either through the agreement of the parties subject to this Protective Order or pursuant to an order of the Commission.
18.	That the parties shall retain the right to question or challenge the confidential or proprietary nature of Proprietary Information and to question or challenge the admissibility of Proprietary Information. If a party challenges the designation of a document or information as proprietary, the party providing the information retains the burden of demonstrating that the designation is appropriate.

19. 	That the parties shall retain the right to object to the production of Proprietary Information on any proper ground; to refuse to produce Proprietary Information pending the adjudication of the objection; and to seek additional measures of protection of Proprietary Information beyond those provided in this Protective Order.
20. 	That within 30 days after a Commission final order is entered in the above-captioned proceeding, or in the event of appeals, within 30 days after appeals are finally decided, the nonproducing party, upon request, shall either destroy or return to the producing party all copies of all documents and other materials not entered into the record, including notes, which contain any Proprietary Information. In the event that the non-producing party elects to destroy all copies of documents and other materials containing Proprietary Information instead of returning the copies of documents and other materials containing Proprietary Information to the producing party, the non-producing party shall certify in writing to the other party that the Proprietary Information has been destroyed.

Dated:  August 1, 2019						/s/			
							Elizabeth H. Barnes
							Administrative Law Judge
						



APPENDIX A
BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Donna and John Bengen				:
							:
							:
	v.						:	C-2019-3009735
							:
							:	
PPL Electric Utilities Corporation			:


The undersigned is a Reviewing Representative of___________________ , a party to this
proceeding (“Party”), and is not or has no knowledge or basis for believing that he/she is
prohibited from being a “Reviewing Representative of Confidential information” pursuant to
Paragraph 6 of the Protective Order. The undersigned has read and understands the Protective
Order in the above-referenced proceeding, which Protective Order deals with the treatment of
Proprietary Information. The undersigned agrees to be bound by, and comply with, the terms
and conditions of said Protective Order.



______________________________	______________________________
Name						Address


______________________________	______________________________
Signature					Employer


2
C-2019-3009735 - DONNA BENGEN & JOHN BENGEN v. PPL ELECTRIC UTILITIES CORPORATION

DONNA BENGEN & JOHN BENGEN
11235 WEST ROUTE 973 HIGHWAY
JERSEY SHORE PA  17740
570.398.0386

*KIMBERLY A KLOCK ESQUIRE
MICHAEL SHAFER ESQUIRE
PPL SERVICES CORP
2 N 9TH STREET GENTW3
ALLENTOWN PA  18101
610.774.5696 
* Accepts e-Service

DEVIN T RYAN ESQUIRE
17 NORTH 2ND STREET
12TH FLOOR
HARRISBURG PA  17101-1601
717.612.6052
Accepts e-Service

GARRETT P LENT ESQUIRE
NISOURCE 
17 NORTH SECOND STREET
12TH FLOOR
HARRISBURG PA  17101-1601
717.612.6032
Accepts e-Service

CURTIS RENNER COUNSEL
1901 PENNSYLVANIA AVE NW
SUITE 1005 ENS
WASHINGTON DC  20006
703.203.3613
Accepts e-Service
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