COMMONWEALTH OF PENNSYLVANIA
PENNSYLVANIA PUBLIC UTILITY COMMISSION

400 North Street, Harrisburg, Pennsylvania 17120

IN REPLY PLEASE
REFER TO QUR FILE

Date Served: August 5, 2019

Via eService, certified mail, and first-class mail.

TO ALL PARTIES OF RECORD:

RE: Karen A. Wallace, Complainant
v.
Metropolitan Edison Company, Respondent
Docket Number C-2018-3001564

On July 31, 2019, the Commission issued a Final Order in the Formal Complaint at the
above docket number.

However, during the proceeding, it has been discovered that an incorrect address may
have used for the Complainant and service may not have been perfected. In order to satisfy due
process, the Commission is re-opening the record of the docket.

Therefore, the Commission is setting a new exceptions period in which the Parties may
file exceptions and reply exceptions to the Initial Decision of Administrative Law Judge Jeffrey
Watson, which is being re-served upon the Parties under cover of this Secretarial Letter along
with the Secretarial Letter dated June 27, 2019.

The Complainant will now have twenty (20) days from the date of service to file
exceptions to the Initial Decision in accordance with 52 Pa. Code Section 5.533 by the close of
business (4:30 p.m. EST) on Monday, August 26, 2019. The Respondent will then have ten (10)
days until the close of business (4:30 p.m. EST) on Thursday, September 5, 2019 to file reply
exceptions in accordance with 52 Pa. Code Section 5.535. If no exceptions are filed, the
Commission will re-issue a Final Order.

Sincerely,

osemary CHavetta
Secretary

Enclosure of Initial Decision issued June 27, 2019
ce: All Parties of Record

PUC Office of Special Assistants

Office of Administrative Law Judge
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WO COMMONWEALTH OF PENNSYLVANIA N REPLY PLEASE

PUC PENNSYLVANIA PUBLIC UTILITY COMMISSION REFER T0.OUR FILE
b 400 NORTH STREET, HARRISBURG, PA 17120
June 27, 2019

C-2018-3001564
Karen Ann Wallace
V.
Metropolitan Edison Company
TO ALL PARTIES:

Enclosed is a copy of the Initial Decision of the Office of Administrative Law Judge.
If you do not agree with any part of this decision, you may send written comments (called Exceptions) to the
Commission. Your signed Exceptions to the decision, if any, must be: 1) filed with the Secretary of the Commission, and 2)

mailed or hand-delivered to each party of record, within twenty (20} days of the date of this letter.

To file Exceptions with the Secretary of the Commission, you must mail or hand-deliver them as follows:

If using U.S. Postal Service: If using Overnight or Hand Delivery Service:
Secretary Secretary

Pa. Public Utility Commission Pa. Public Utility Commission

P.O. Box 3265 400 North Street

Harrisburg, PA 17105-3265 Commonwealth Keystone Building, 2" Floor

Harrisburg, PA 17120

Or, instead of mailing or hand-delivering your Exceptions, you may clectronically file them with the Secretary of the
Commission. To do so, you need to establish an account on the Commission’s eFiling system, which may be accessed at
http://www.puc.state.pa.us/efiling/default.aspx. Please note that Exceptions sent to the Commission by fax or e-mail will not
be accepted for filing.

In addition to filing your Exceptions with the Secretary of the Commission, a courtesy copy of your Exceptions
should be e-mailed to the Commission’s Office of Special Assistants (OSA) at ra-OSA@pa.gov. If the document is too large
to e-mail, please mail or hand-deliver 2 copy on CD-ROM or DVD (or other data storage media), in Microsoft Word 2010
format or other compatible format to either address noted above.

Replies to Exceptions, if any, must be filed with the Secretary of the Commission and served on each party of
record and the Commission’s OSA, in the manner described above. They are due within ten (10) days of the date when
Exceptions are due.

It is your responsibility to serve all the parties with your Exceptions and Replies to Exceptions. Failure to do so may
render your filing unacceptable. A certificate of service (see format in 52 Pa. Code §1.58) shall be attached to the filed
Exceptions or Replies to Exceptions.

Exceptions and Replies to Exceptions shall follow 52 Pa. Code §§5.533 and 5.535 particularly the 40-page limit for
Exceptions and the 25-page limit for Replies to Exceptions. Exceptions should clearly be labeled as "EXCEPTIONS OF
(name of party) - (protestant, complainant, staff, etc.)". Any reference to specific sections of the Administrative Law Judge’s
Initial Decision shall include the page number(s) of the cited section of the decision.

If no Exceptions are received, the decision of the Administrative Law Judge could become final without further
Commission action. You will receive written notification if this occurs. However, even if no exceptions are received, the
Commission may review and change the decjsion pursuant to Section 332(h) of the Public Utility Code, 66 Pa. C.S. § 332(h).

Vi uly yours,
RS
Enclosures
Certified Mail Rosemary

Receipt Requested Secretary



BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Karen Ann Wallace
. ; C-2018-3001564

Metropolitan Edison Company

INITIAL DECISION

Before
Jeffrey A. Watson
Administrative Law Judge

INTRODUCTION

This Initial Decision dismisses the Formal Complaint filed by Karen Ann Wallace
for her failure to provide her witness information to Respondent, in violation of an Interim Order
dated December 19, 2018, and her failure to provide full and complete responses to
Respondent’s discovery requests, in violation of Interim Orders dated January 23, 2019;

January 29, 2019; and February 19, 2019.

HISTORY OF THE PROCEEDING

Karen Ann Wallace (Complainant) filed a Formal Complaint (Complaint) with
the Pennsylvania Public Utility Commission (Commission) against Metropolitan Edison
Company {Respondent) on April 27, 2018, averring that Respondent was threatening to
terminate her electric service at her residence at 9734 Kistler Valley Road, Kempton, PA 19529
(service location) unless Complainant agreed to the installation of a smart meter; she does not
want a smart meter due to health and safety concerns; Respondent does not have a right to

terminate her electric service for any reason other than non-payment; and she is not behind on



her payments. Attached to the Complaint was a letter dated April 23, 2018, addressed to the
President and Chief Executive Officer of FirstEnergy Corporation. In the April 23, 2018 letter,
Complainant wrote she is choosing not to “opt-in” to smart meter installation, and argues, inter
alia, Act 129 of 2008! (Act 129) does not allow a utility to terminate power if a customer refuses
installation of a smart meter; her husband and son have health issues, and “prolonged and
continuous exposure to EMT Radiation might cause them further damages and harm;” and “there
is no long term study of evidence smart meters are safe for everyone and they do not pose a
health risk to those vulnerable and susceptible to such exposure.” As relief, Complainant

requested that she be allowed to keep her digital meter.

On May 21, 2018, Respondent filed an Answer and New Matter to the Complaint,
admitting that it provides residential electric service to Complainant at the service location, and
averring that Complainant has refused the installation of a smart meter at the service location;
Respondent is required by Act 129 and its Commission-approved Smart Meter Deployment Plan
(SMP) to install a smart meter at the service location; and Complainant’s refusal to allow the
installation of a smart meter constitutes legal grounds to terminate service to the service
location. Respondent essentially denied the remaining material allegations set forth in the

Complaint.

The New Matter included a Notice to Plead, requiring Complainant to file a

response within twenty days of service. Complainant did not filc a responsc to the New Matter.

On May 21, 2018, Respondent also filed Preliminary Objections to the Complaint,
averring the request for relief to opt-out of a smart meter is not legally recoverable; Complainant
failed to allege Respondent violated any Commission statute, regulation, order, or tariff
provision with regard to the proposed installation of the smart meter at the service location; and
Respondent is required by Act 129 and its SMP to install a smart meter at the service
location. Respondent argued that the Complaint is legally insufficient, because it fails to state a

claim upon which the Commission can grant relief; a hearing is not in the public interest; and the

! 66 Pa.C.S. § 2806.1 et seq.



Complaint does not meet the standards set forth in recent Commission decisions in order to

survive preliminary objections.

The Preliminary Objections included a Notice to Plead, requiring Complainant to
file a response within ten days of service. Complainant did not file a response to the Preliminary

Objections.

On June 22, 2018, the Commission issued a Motion Judge Assignment Notice,

assigning this matter to me.

On July 20, 2018, T issued an Interim Order, denying the Preliminary Objections.

On November 20, 2018, Respondent filed a certificate of service regarding its
service of Interrogatories and Requests for Production of Documents (discovery requests) upon
Complainant. Objections were due by November 30, 2018, and responses were due by

December 10, 2018.

On December 17, 2018, I received correspondence from Complainant dated
December 10, 2018, requesting additional time to answer the discovery responses. The letter
seemed to be an objection to the discovery requests. Complainant stated, “Without giving up my
rights, I petition the court for more time, as much as possible to answer questions [ am
comfortable answering that I feel are appropriate to the process with time to prepare my own
Interrogatories.” On December 19, 2018, I issued an Interim Order extending the deadlines for
Complainant to respond to the discovery requests and ordering that she serve objections, if any,
by January 4, 2019 and full and complete responses to the remaining discovery requests by
January 14, 2019.

In response to Complainant’s letter dated December 10, 2018, requesting time to
prepare her own interrogatories, on December 19, 2018, I issued an Interim Order, establishing
an initial litigation schedule. I ordered the parties to, inter alia, provide the names, addresses,

and written summaries of the expected testimony for each witness (witness information) to the



other party by February 22, 2019; conclude discovery by May 3, 2019, in part, in order to permit
Complainant to serve interrogatories upon Respondent; and file a status report by May 30, 2019.
The Interim Order also provided that any Party may request a prehearing conference, a
settlement conference, or an expedited litigation hearing schedule and hearing date in writing,

and that any of the provisions of the Order may be modified upon motion and good cause shown

by a Party.

On January 14, 2019, Respondent filed a Motion to Compel Responses to
Interrogatories and Document Requests (Motion to Compel), averring, inter alia, Complainant
submitted objections to Respondent via correspondence dated January 1, 2019; Complainant
“generally objects, without explanation,” to various discovery requests; Complainant’s
objections do not meet the requirements outlined in the Commission’s rules; and the discovery

requests are relevant and within the permissible scope of discovery.

The Motion to Compel contained a Notice to Plead, requiring Complainant to file
a response within five days of service. On January 16, 2019, Complainant filed correspondence
dated January 14, 2019, requesting additional time to submit responses to the discovery requests.
The letter simply stated that Complainant needed more time to respond and answer questions 1o

Respondent’s interrogatory.

On January 23, 2019, I issued an Interim Order, denying Complainant’s
objections to the discovery requests and ordering Complainant to serve full and complete

responses to all of the discovery requests upon Respondent by February 7, 2019.

On January 29, 2019, I issued an Interim Order, denying Complainant’s
January 16, 2019 request for additional time finding that the Interim Order dated January 23,
2019 provided Complainant with additional time to respond to the discovery requests. The
January 29, 2019 Interim Order again ordered Complainant to serve full and complete responses

upon Respondent by February 7, 2019.



On February 15, 2019, Complainant filed correspondence dated February 12,
2019, in response to the January 23, 2019 and January 29, 2019 Interim Orders. Complainant
again requested additional time to respond to the discovery requests stating, “I need more time

for our household to respond and answer questions to the Respondents Interrogatory.”

On February 19, 2019, I issued an Interim Order, granting in part and denying in
part Complainant’s request for additional time to respond to the discovery requests. The Interim
Order directed Complainant to file full and complete responses to all the discovery requests no
later than February 25, 2019, and informed Complainant that no further extensions would be
granted.

On April 23, 2019, Respondent filed a Motion to Dismiss Complaint of Karen
Ann Wallace for Failure to Comply with Orders (Motion to Dismiss), averring that by letter
dated February 19, 2019, Complainant provided incomplete responses to the discovery requests,
and included a copy of the objections dated January 1, 2019, which were previously denied by
Interim Order dated January 23, 2019. Respondent also averred Complainant objected to
Interrogatory No. 9a and failed to provide full and complete responses to many questions.
Respondent argued that the incomplete responses and additional objection to the discovery
requests is in direct contradiction to the Interim Orders dated January 23, 2019; January 29,
2019; and February 19, 2019, all of which directed Complainant to provide “full and complete
responses” to the discovery requests. Respondent also averred Complainant failed to provide her
witness information as required by the Interim Order dated December 19, 2018. Respondent
argued the Complaint should be dismissed in its entirety, because Complainant’s failure to fully
respond to the discovery requests and provide witness information demonstrates Complainant’s
lack of cooperation and willingness to participate in the proceeding as required by the

Commission’s regulations.

The Motion to Dismiss contained a Notice to Plead, requiring Complainant to file
a response within five days of service. Complainant did not file a response to the Motion to

Dismiss.



On June 3, 2019, Respondent filed a status report dated May 30, 2019, averring
that Complainant had not yet provided her witness information or provided full and complete

responses to all the discovery requests. Complainant did not file a status report.

The record closed on June 3, 2019, upon the deadline for filing status reports in

this proceeding.

FINDINGS OF FACT

1. Complainant is Karen Ann Wallace.

2. Respondent is Metropolitan Edison Company, a jurisdictional public
utility.

3. The service location is 9734 Kistler Valley Road, Kempton, PA 19529,

4. On April 27, 2018, Complainant filed a Complaint against Respondent,
alleging, inter alia, Respondent was threatening to terminate her electric service unless she

agreed to the installation of a smart meter at her residence.

5. On May 21, 2018, Respondent filed an Answer and New Matter to the
Complaint, averring, inter alia, Respondent was required to install a smart meter at the service

location.

6. On May 21, 2018, Respondent filed Preliminary Objections, arguing, infer
alia, Complainant failed to state a claim upon which the Commission can grant relief and failed
to allege a violation of any law which the Commission has jurisdiction to administer, or of any

regulation or order of the Commission.

7. On July 20, 2018, an Interim Order was issued, denying the Preliminary
Objections.



8. On November 20, 2018, Respondent filed a certificate of service regarding
its service of discovery requests upon Complainant. Objections were due by November 30,

2018, and responses were due by December 10, 2018.

9. On December 17, 2018, Complainant submitted a request for additional

time to answer the discovery requests.

10. On December 19, 2018, an Interim Order was issued, extending the
deadlines for Complainant to answer the discovery requests, and ordering that she serve
objections, if any, by January 4, 2019, and full and complete responses to the remaining

discovery responses by January 14, 2019.

11. On December 19, 2018, an Interim Order was issued, establishing an
initial litigation schedule and ordering the parties to, inter alia, exchange witness information by

February 22, 2019; conclude discovery by May 3, 2019; and file a status report by May 30, 2019.

12,  On January 14, 2019, Respondent filed a Motion to Compel responses to
the discovery requests, averring, infer alia, Complainant submitted objections via
correspondence dated January 1, 2019, and “generally objects, without explanation™ to various

discovery requests.

13.  On January 16, 2019, Complainant filed correspondence dated January 14,

2019, requesting additional time to submit responses to the discovery requests.

14.  On January 23, 2019, an Interim Order was issued, denying Complainant’s
objections to the discovery requests and ordering Complainant to serve full and complete

responses to all of the discovery requests upon Respondent by February 7, 2019.

15. On January 29, 2019, an Interim Order was issued, denying Complainant’s

January 16, 2019 request for additional time and again ordering Complainant to serve full and



complete responses to the discovery requests upon Respondent by February 7, 2019.

16.  On February 15, 2019, Complainant filed correspondence dated

February 12, 2019, again requesting additional time to respond to the discovery requests.

17.  On February 19, 2019, an Interim Order was issued, granting in part and
denying in part Complainant’s request for additional time to respond to the discovery requests.
The Interim Order directed Complainant to serve full and complete responses upon Respondent

by February 25, 2019, and informed Complainant that no further extensions would be granted.

18.  On April 23, 2019, Respondent filed a Motion to Dismiss Complainant’s
Complaint, averring, inter alia, Complainant failed to serve her witness information upon
Respondent by February 22, 2019, in violation of the Interim Order dated December 19, 2018;
and failed to serve full and complete responses to the discovery requests upon Respondent, in
violation of the Interim Orders dated January 23, 2019; January 29, 2019; and February 19,
2019.

19.  Complainant did not file a response to the Motion to Dismiss.

20.  OnJune 3, 2019, Respondent filed a status report dated May 30, 2019,
averring, inter alia, it still had not received Complainant’s witness information or full and

complete responses to all the discovery requests.

21.  Complainant did not file a status repott.

DISCUSSION

In its Motion to Dismiss, Respondent argues that the Complaint should be
dismissed in its entirety due to Complainant’s failure to provide her witness information, in
violation of the Interim Order dated December 19, 2019, and her failure to provide full and

complete responses to the discovery requests, in violation of the Interim Orders dated



January 23, 2019; January 29, 2019, and February 19, 2019. Respondent argues Complainant’s

actions demonstrate her lack of willingness to prosecute her Complaint.

The Commission’s regulations permit the discovery of “any matter, not
privileged, which is relevant to the subject matter involved in the pending action.” 52 Pa.Code
§ 5.321(c). Generally speaking, the Commission applies a standard of relevance which is less
restrictive than that required by parties to present information into the evidentiary record. As
long as the information sought in a discovery request appears reasonably calculated to lead to the
discovery of admissible evidence, a party may not object to the discovery request on the basis

that the information sought will be inadmissible at a hearing. 52 Pa.Code § 5.321(c).

In this proceeding, Respondent is entitled to engage in discovery in order to
obtain information that is relevant and material to the issues raised by Complainant, and it filed a
certificate of service showing its service of discovery requests upon Complainant on

November 20, 2018.

The Commission’s regulations at 52 Pa.Code §§ 5.342(d) and (e) provide that a
party must serve answers to interrogatories within twenty days of service and objections within
ten days of service. The Commission’s regulations at 52 Pa.Code §§ 5.371 and 5.372 authorize
the presiding officer to make an appropriate order if a party fails to respond to discovery requests
and impose appropriate sanctions on a party found to be in violation of the obligations set forth

in the Commission’s regulations.

The Commission’s regulations at 52 Pa.Code § 5.371 address the consequences of
a participant’s failure to comply with the Commission’s discovery regulations and provide that
the Commission or the presiding officer may, on motion, make an appropriate order if a party
fails to appear, answer, file sufficient answers, file objections, make a designation, or otherwise

respond to discovery requests.



Further, 52 Pa.Code § 5.372 provides that the presiding officer may impose
appropriate sanctions upon a party found to be in violation of the obligations set forth in the

Commission’s regulations.

In this case, Respondent filed a Motion to Compel on January 14, 2019, averring,
inter alia, Complainant, by correspondence dated January 1, 2019, responded to some of the
discovery requests, and objected to others. Respondent attached a copy of Complainant’s
January 1, 2019 correspondence to its Motion to Compel. On January 16, 2019, Complainant
filed correspondence dated January 14, 2019, requesting additional time to submit responses to

the discovery requests.

The Motion to Compel was granted by an Interim Order dated January 23, 2019.
The January 23, 2019 Interim Order denied Complainant’s objections to the discovery requests
and directed Complainant to serve full and complete responses to the discovery requests upon
Respondent no later than February 7, 2019. Complainant’s January 16, 2019 request for
additional time was denied by Interim Order dated January 29, 2019. The January 29, 2019
Interim Order again ordered Complainant to serve full and complete responses upon Respondent

by February 7, 2019.

On February 15, 2019, Complainant filed a request for additional time to respond
to the discovery requests. In an attempt to give Complainant one final opportunity to provide
full and complete responses to the discovery requests, [ extended the deadline to February 25,

2019 by Interim Order dated February 19, 2019.

In its Motion to Dismiss, Respondent averred it received correspondence from
Complainant dated February 19, 2019, that provided incomplete responses to the discovery
requests, contained an objection to Interrogatory No. 9a, and included a copy of the objections

dated January 1, 2019, which were previously denied by Interim Order dated January 23, 2019.
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On December 19, 2018, I issued an Interim Order, directing the parties to, infer
alia, exchange witness information by February 22, 2019. In its Motion to Dismiss, Respondent

averred it had not yet received Complainant’s witness information.

The Commission has held that parties must comply with the orders of an
administrative law judge, and a complainant’s failure to do so is a sufficient basis to support
dismissal of the matter. Snyderville Community Development Corporation v. Philadelphia Gas
Works, Docket No. C-20055032 (Opinion and Order entered July 31, 2006).

Complainant has violated four Interim Orders issued in this case. As of the date
of this Initial Decision, Complainant has not served her witness information upon Respondent, in
violation of the Interim Order issued December 19, 2018. Additionally, Complainant has not
served full and complete responses to the discovery requests upon Respondent, in violation of

the Interim Orders issued January 23, 2019; January 29, 2019; and February 19, 2019,

Complainant requested and was granted multiple extensions to provide responses
to the discovery requests, without providing any specific reasons why extensions were necessary
to answer discovery requests that were served upon Complainant on November 20, 2018. The
original deadline for objections was November 30, 2018, and the original deadline for responses
was December 10, 2018. On December 17, 2018, Complainant filed a request for additional
time, and it was granted by Interim Order dated December 19, 2018. The deadlines were
extended until January 4, 2019 for objections, and January 14, 2019 for responses. The Interim
Order dated January 23, 2019, granting the Motion to Compel, ordered Complainant to serve full
and complete responses to the discovery requests, but extended the deadline to February 7, 2019.
On February 15, 2019, Complainant again requested an extension of the deadline, which was
granted by Interim Order dated February 19, 2019. The February 19, 2019 Interim Order set a
deadline of February 25, 2019, and advised Complainant that no additional extensions would be
granted. The discovery requests were served on Complainant on November 20, 2018, and
Complainant had over three months from the date of service to provide full and complete

responses by the final deadline of February 25, 2019.
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Respondent has due process rights that must be protected. Respondent attempted
to gather information about Complainant’s claims through discovery. Respondent has a right to
know the individuals who Complainant intends to call as witnesses. Complainant’s actions have
denied Respondent the opportunity to prepare a defense to Complainant’s claims. To proceed
with this maiter in these circumstances would result in the denial of Respondent’s due process

rights.

A hearing in this matter is not necessary or appropriate and is not in the public

interest. Accordingly, the Complaint will be dismissed with prejudice.

CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the subject matter of this
Complaint. 66 Pa.C.S. § 701.
2. The Commission’s regulations permit the discovery of “any matter, not

privileged, which is relevant to the subject matter involved in the pending action.” 52 Pa.Code

§ 5.321(c).

3. The Commission’s regulations at 52 Pa.Code § 5.371 address the
consequences of a party’s failure to comply with the Commission’s discovery regulations and
provides that the Commission or the presiding officer may, on motion, make an appropriate order
if a party fails to appear, answer, file sufficient answers, file objections, make a designation, or

otherwise respond to discovery requests. 52 Pa.Code § 5.371.

4. The Commission’s regulations at 52 Pa.Code § 5.372 provide that the
presiding officer may impose appropriate sanctions upon a party found to be in violation of the

obligations set forth in the Commission’s regulations. 52 Pa.Code § 5.372.

5. The Commission has held that parties must comply with the orders of an

administrative law judge, and a complainant’s failure to do so is a sufficient basis to support
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dismissal of the matter. Swuyderville Community Development Corporation v. Philadelphia Gas
Works, Docket No. C-20055032 (Opinion and Order entered July 31, 2006).

6. The Commission’s regulations specify certain sanctions that are available
when a party fails to comply with an order of the Commission “as is just.” 52 Pa.Code
§ 5.372(a).

ORDER
THEREFORE,
IT IS ORDERED:
1. That the Motion of Metropolitan Edison Company to Dismiss the

Complaint of Karen Ann Wallace filed on April 27, 2018 at Docket No. C-2018-3001564, is
granted.

2 That the Complaint filed by Karen Ann Wallace against Metropolitan
Edison Company at Docket No. C-2018-3001564 is hereby dismissed with prejudice due to
Complainant’s failure to provide her witness information to Respondent, in violation of an
Interim Order dated December 19, 2018; and her failure to provide full and complete responses
to the discovery requests, in violation of Interim Orders dated January 23, 2019; January 29,
2019; and February 19, 2019.

K That the Secretary’s Bureau shall mark Docket No. C-2018-3001564 as

closed.

Date: June 21, 2019 /s/
Jeffrey A. Watson
Administrative Law Judge
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