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ORDER

BY THE COMMISSION:

	Before the Pennsylvania Public Utility Commission (Commission) is the Compliance Report submitted on March 18, 2019, by Columbia Gas of Pennsylvania, Inc. (Columbia), pursuant to the Commission’s Opinion and Order dated December 6, 2018 (December 6 Order) at Docket No. R-2018-2647577.  For the reasons expressed in this Order, we will reject Columbia’s Compliance Plan.

Background
The relevant background for this proceeding is as follows:  on March 16, 2018, Columbia Gas of Pennsylvania, Inc. filed Supplement No. 267 to its Tariff Gas – Pa. P.U.C. No. 9 (Supplement No. 267) with the Commission to become effective on May 15, 2018.  In Supplement No. 267, the Company proposed to increase rates to produce approximately $46.9 million in additional annual operating revenues, or an 8.16% increase in annual operating revenues based upon a pro forma fully projected future test year (FPFTY) ending December 31, 2019.  

On August 31, 2018, the Joint Petitioners filed a Joint Petition for Partial Settlement (Partial Settlement) in which it requested that the Commission approve the terms and conditions of the Partial Settlement in its entirety without modification.  

On September 28, 2018, Administrative Law Judge (ALJ) Jeffrey A. Watson issued his Recommended Decision in which he: (1) recommended that the terms and conditions of the Partial Settlement be adopted, without modification; (2) found, as matter of law, that Columbia’s billing practice of including on its bills, a separate line item charge for non-commodity services offered by third parties, is not subject to the Commission jurisdiction under Section 1502 of the Code (prohibiting discrimination in provision of service); and (3) found, as matter of fact, that Columbia’s billing practice was not discriminatory against Shipley Choice, LLC, Dominion Retail, Inc., and Interstate Gas Supply, Inc. (hereinafter collectively referred to as the NGS Parties).

Joint Exceptions to the Recommended Decision were filed on October 15, 2018, by the NGS Parties on the issue of whether (1) the Recommended Decision erroneously concluded that the prohibitions on discrimination and anti-competitive practices of the Code do not apply because the non-commodity services are not public utility services; and (2) the Recommended Decision erred in finding that the NGS Parties did not carry their burden of proof.  Replies to Exceptions were filed by Columbia and the Office of Consumer Advocate (OCA) on October 25, 2018.

The Commission found, in the December 6 Order, the following:
[T]hat Columbia’s billing practice, as presently implemented, is discriminatory, unreasonable and not justified in the given circumstances.  Therefore, we conclude that Columbia’s billing practice, as implemented, violates the prohibition on discrimination in provision of service under both Sections 1502 and 2204 of the Code.  Notwithstanding this determination, we agree with the OCA’s Reply Exception that it would not be a reasonable solution in these circumstances for the Commission to compel Columbia to provide the NGS Parties “on bill” billing service for non-commodity goods and services offered by the NGS Parties.  Columbia must comply with Section 1502 of the Code and provide its “on bill” billing policy in a way that is nondiscriminatory.  In other words, Columbia must either provide such a service to all entities that provide such non-basic services or must discontinue the “on bill” billing policy.  Columbia may not continue to provide this ability to only the two entities referenced in this case.  Should Columbia provide the service to all entities providing non-basic services, we recognize the potential need for reasonable limitations, such as a requirement that the entities be able to provide information to Columbia in a manner that conforms to Columbia’s billing practices, spacing and technologies.  As such, we shall require Columbia to report to this Commission’s Bureau of Technical Utility Services, within 60 days of the entry day of this Opinion and Order, its methodology for coming into compliance with Section 1502 of the Code.  We reiterate the requirements of 52 Pa. Code § 56.83(3) which directs that a customer’s service may not be terminated for nonpayment of such nonbasic charges.

December 6 Order at 50.

The Commission directed that Columbia shall submit to this Commission’s Bureau of Technical Utility Services, within 60 days of the entry date of this Opinion and Order, a report detailing its compliance with Sections 1502 and 2203(4) of the Public Utility Code, 66 Pa. C.S. §§ 1502, 2203(4).

On March 18, 2019, Columbia submitted its report detailing its methodology for coming into compliance with Sections 1502 and 2203(4) of the Public Utility Code, 66 Pa. C.S. §§ 1502, 2203(4) (Compliance Report).  

On March 22, 2019, the NGS Parties filed Exceptions to Columbia’s Compliance Report.  On March 25, 2019, Columbia filed a response to the Exceptions of the NGS Parties.[footnoteRef:1] [1:  On May 20, 2019, Columbia Service Partners, Inc. filed a Petition to Amend Orders, under and in accordance with Section 703(g) of the Pennsylvania Public Utility Code, 66 Pa. C.S. § 703(g), and 52 Pa. Code §§ 5.41 and 5.572(d) seeking amendments to two orders entered by the Pennsylvania Public Utility Commission in Columbia Gas of Pennsylvania, Inc.’s 2018 rate case proceeding at Docket No. R-2018-2647577.  Answers to this Petition were filed by the NGS Parties, CAUSE‑PA, OCA, and Columbia.  The Commission will address this Petition in a separate Order.] 


Columbia’s Compliance Report
	In its March 18, 2019, Compliance Report, Columbia stated that it proposes to comply with the Commission’s directive and Sections 1502 and 2203(4) of the Public Utility Code by discontinuing its “on bill” billing practice.  Columbia states that it will be providing notice to Columbia Service Partners, Inc. (CSP) that Columbia will not renew its contract with CSP and that Columbia will no longer provide CSP with access to its bills for "on bill" billing services after the end of its current contract term ending September 2019.  Columbia also states that it will no longer provide Nicor Energy Services Company (Nicor) with access to its bills after the end of its current contract term with Nicor, which expires in January 2023, or sooner if contractually feasible.  Report at 1-2.

NGS Parties’ Exceptions
The NGS Parties state that Columbia Gas’s Compliance Report does not comply with the Commission’s December 6 Order.  The NGS Parties assert that the December 6 Order required Columbia to either provide “on bill” service for all qualified entities or cease offering the service.  The NGS Parties submit that the December 6 Order did not contain a third option that would allow Columbia to continue to provide discriminatory service for more than three years after the December 6 Order was issued.  Exceptions at 2.  

The NGS Parties state that Columbia’s continued performance under the two contracts is equivalent to Columbia’s attempt to “contract around the law” as the contracts became illegal once the Commission concluded that the two billing contracts were discriminatory.  Exceptions ¶¶2-4.  The NGS Parties recommend the Commission use its authority under Section 508 of the Public Utility Code, 66 Pa. Code § 508 to terminate the contracts with CSP and Nicor if Columbia does not immediately come into compliance with 66 Pa. C.S. §§ 1502 and 2203(4).  Exceptions ¶5.  The NGS Parties submit that Columbia’s Report is contrary to the Commission’s December 6 Order and fails completely to state any basis to conclude that there is or will be any timely compliance with that Order.  The NGS Parties request that Columbia’s Report be rejected, and that Columbia be required to immediately submit a report that will bring it into compliance with the December 6 Order.  Exceptions ¶7.

Columbia’s Reply to Exceptions
In response, Columbia states the NGS Parties mischaracterized the December 6 Order and over-simplified the issues involved in Columbia’s compliance with the December 6 Order.  Columbia submits that the December 6 Order directed it to report its methodology for coming into compliance with Section 1502 of the Code.  Columbia avers that the December 6 Order did not direct Columbia to have completed compliance by the time Columbia filed its report, but instead directed Columbia to report how it would comply.  Reply at 2.  Columbia states that contrary to the NGS Parties characterization of the December 6 Order, it did not direct Columbia to discontinue the “on bill” billing practice immediately or by a specific date.  Reply at 3.

Columbia asserts that discontinuing its “on bill” billing practice and ending its contracts with CSP and Nicor for “on bill” billing services at the conclusion of the current contract terms does comply with the December 6 Order.  Columbia states it is contractually obligated to provide “on bill” billing for a set period of time to these two entities and must address how it will deal with these obligations in its methodology for coming into compliance with the December 6 Order and avers it has done so.  Columbia submits that this approach is mindful that a breach of contract could result in legal costs and monetary damages, which is not in the best interest of Columbia or its customers.  Reply at 3.  

	Columbia states that the contracts with CSP and Nicor were legally valid when they were initially executed by Columbia and that it obtained affiliated interest agreement approval from the Commission for these contracts on July 18, 1996, and February 19, 2004, at Docket No. G-00960483.  Columbia also states that the December 6 Order did not find the CSP and Nicor contracts to be unlawful nor did it cancel the contracts as not being in the public interest, pursuant to Section 508 of the Public Utility Code.  Columbia states that in order to avoid legal repercussions and associated costs that could result from any possible breach of either or both contracts, it provided a methodology to end the “on‑bill” billing practice at the natural conclusion of the contracts.  Reply at 4-5.

Disposition
	We find that Columbia’s proposal to end its “on bill” billing practice by allowing the two existing “on bill” contracts with CSP and Nicor to expire at their contractual end dates or sooner if contractually feasible is contrary to our direction in the December 6 Order and is therefore, rejected.  In the December 6 Order we determined the following regarding Columbia’s services:
We disagree with the ALJ’s reasoning and conclusion regarding the claim of discrimination in provision of service. 

Section 1502 provides:

No public utility shall, as to service, make or grant any unreasonable preference or advantage to any person, corporation, or municipal corporation, or subject any person, corporation or municipal corporation to any unreasonable prejudice or disadvantage.  No public utility shall establish or maintain any unreasonable difference as to service, either as between 
localities or as between classes of service, but this section does not prohibit the establishment of reasonable classifications of service. 


66 Pa.C.S. § 1502 (emphasis added).  The language of Section 1502 establishes a broad prohibition on discrimination in the provision of service by prohibiting the unreasonable preference of one party over any other party.  For example, Section 1502 does not require that the discrimination be against the same type of provider, i.e., favoring one NGS over another NGS.  Rather, discrimination will be found if any unreasonable preference or difference in the treatment of one party versus another is shown in the provision of service.

Section 2203(4) provides: 

Consistent with the provisions of section 2204, the Commission shall require that a natural gas distribution company that owns or operates jurisdictional distribution facilities shall provide distribution service to all retail gas customers in its service territory and to all natural gas suppliers, affiliated or nonaffiliated, on nondiscriminatory rates, terms of access and other conditions.


66 Pa. C.S. § 2203(4) (emphasis added).  Section 2203(4) prohibits a natural gas distribution company from discriminating with respect to natural gas distribution service.  The language of Section 2204’s prohibition on discrimination includes the NGDC’s “terms of access and conditions, and other” circumstances related to provision of that service to customers and NGSs.  Therefore, Section 2204, like Section 1502, broadly prohibits discrimination in the provision of service.

December 6 Order at 46-47.

We went on to find the following regarding Columbia’s billing practice:
[bookmark: _Hlk15549195]We find that Columbia’s billing practice, as presently implemented, is discriminatory, unreasonable and not justified in the given circumstances.  Therefore, we conclude that Columbia’s billing practice, as implemented, violates the prohibition on discrimination in provision of service under both Sections 1502 and 2204 of the Code.  Notwithstanding this determination, we agree with the OCA’s Reply Exception that it would not be a reasonable solution in these circumstances for the Commission to compel Columbia to provide the NGS Parties “on bill” billing service for non-commodity goods and services offered by the NGS Parties.  Columbia must comply with Section 1502 of the Code and provide its “on bill” billing policy in a way that is nondiscriminatory.  In other words, Columbia must either provide such a service to all entities that provide such non-basic services or must discontinue the “on bill” billing policy.  Columbia may not continue to provide this ability to only the two entities referenced in this case.  Should Columbia provide the service to all entities providing non-basic services, we recognize the potential need for reasonable limitations, such as a requirement that the entities be able to provide information to Columbia in a manner that conforms to Columbia’s billing practices, spacing and technologies.  As such, we shall require Columbia to report to this Commission’s Bureau of Technical Utility Services, within 60 days of the entry day of this Opinion and Order, its methodology for coming into compliance with Section 1502 of the Code.  We reiterate the requirements of 52 Pa. Code § 56.83(3) which directs that a customer’s service may not be terminated for nonpayment of such nonbasic charges.

December 6 Order at 50-51.

We reiterate that in the December 6 Order, we directed Columbia to either provide access to the “on bill” billing service to all entities that provide such non-basic services or discontinue the “on bill” billing policy.  The December 6 Order is clear in its directive that Columbia may not continue to provide this “on bill” billing service to only CSP and Nicor.  Therefore, Columbia’s proposal to continue this discriminatory, unreasonable and unjustified “on bill” billing practice until the conclusion of the current contract terms is in direct conflict with the Commission’s direction in the December 6 Order.  

We further find that Columbia’s argument that as the Commission previously approved the contracts under Section 2102 of the Code, 66 Pa. C.S. § 2102 (relating to approval of contracts with affiliated interest), the contracts remain valid is unpersuasive for several reasons.  We note that Section 2103 of the Code, 66 Pa. C.S. § 2103 (relating to continuing supervision and jurisdiction over contracts) gives the Commission “continuing supervisory control over the terms and conditions of” such contracts “as necessary to protect and promote the public interest.”  Section 2103 also states that prior approval of such contracts does “not preclude disallowance or disapproval of payments made pursuant thereto, if upon actual experience under such contract or arrangement it appears that the payments provided for or made were or are unreasonable.”  We further note that Section 2105 of the Code, 66 Pa. C.S. § 2105 (relating to contracts in violation of part void), specifically states that “[e]very contract with an affiliated interest, made effective or modified in violation of any provision of this part, or of any regulation or order of the Commission made under this part, shall be void….”  Accordingly, the Commission maintains jurisdiction over previously approved contracts with affiliates and may void said contracts if the Commission finds that they no longer protect and promote the public interest.

[bookmark: _Hlk15553961]A question remains whether a Commission approval of contracts with a utility affiliate remains in effect after the contracting parties are no longer affiliates of a utility.  We find, however, that we need not answer this question.  In either case, the Commission has found “that Columbia’s billing practice, as presently implemented, is discriminatory, unreasonable and not justified in the given circumstances.”  December 6 Order at 50.  Accordingly, it is Columbia’s practice that is in violation of the Code.  Columbia’s plan to continue this discriminatory, unreasonable and unjustified practice until January 2023 is unacceptable.  

Typically, a public utility seeking a general rate increase has the burden of proof to establish the justness and reasonableness of every element of the rate increase request.  66 Pa.C.S. § 315(a); Pa. Pub. Util. Comm’n v. Aqua Pennsylvania, Inc., Docket No. R‑00038805, 236 PUR 4th 218, 2004 Pa. PUC LEXIS 39 (Order entered August 5, 2004).  The burden of proof is the “preponderance of the evidence” standard.  Suber v. Pennsylvania Com’n on Crime and Deliquency, 885 A. 2d 678, 682 (Pa. Cmwlth. 2005) (Suber); Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992) (Lansberry); see also North American Coal Corp. v. Air Pollution Commission, 279 A.2d 356 (Pa. Cmwlth. 1971).  To establish a fact or claim by a preponderance of the evidence means to offer the greater weight of the evidence, or evidence that outweighs, or is more convincing than, by even the smallest amount, the probative value of the evidence presented by the other party.  See Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 48-49, 70 A.2d 854, 855 (1950).  

Adjudications by the Commission must be supported by substantial evidence in the record.  2 Pa. C.S. § 704; Lansberry, 578 A.2d at 602.  Substantial evidence is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Consolidated Edison Company of New York v. National Labor Relations Board, 305 U.S. 197, 229, 59 S.Ct. 206, 217.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980) (Norfolk); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 166 A.2d 96 (Pa. Super. 1961); Murphy v. Comm. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

The only reason Columbia gave for continuing its discriminatory practice was to “avoid legal repercussions and associated costs that could result from any possible breach of either or both of these contracts….”  Reply at 5.  Columbia does not quantify any of the “legal repercussions” or associated costs that could occur nor show how those repercussions or costs would harm its ratepayers or even impact the ratepayers.  We find the reasons given by Columbia to be vague, speculative and amount to not more than a mere trace of evidence or a suspicion of a fact and, accordingly, insufficient to meet its burden to show that continuing its “on bill” billing practice is now just and reasonable.  Accordingly, we find that Columbia’s plan to continue its current “on bill” billing practice until January 2023 to be discriminatory, unreasonable and unjustified.  Since we find that the “on bill” billing service, as currently implemented, to be discriminatory, unreasonable and unjustified, Columbia shall end this practice in accordance with this Order.  

We recognize that there may be some administrative functions that Columbia, CSP and Nicor must perform to notify customers of the change in billing for these services and to begin billing for the services through other means.  We also recognize that the CSP contract ends September 2019.  As such, in order to minimize potential customer confusion regarding the removal of the information from the bills and where to remit subsequent payments, we direct Columbia to end its “on bill” billing practice for CSP and Nicor within two customer bill cycles or the end of the contracts, whichever comes first.

Conclusion
Upon review of the Compliance Report submitted by Columbia, the NGS Parties’ Exceptions and Columbia’s Reply Exceptions, we agree with the NGS Parties that the plan presented in Columbia’s Compliance Report does not bring Columbia’s “on bill” billing practice into compliance with the Commission’s December 6 Order or Sections 1502 and 2203(4) of the Public Utility Code in a timely manner.  Accordingly, we reject Columbia’s proposal to allow the existing two contracts with CSP and Nicor to continue until their contract completion dates.  We further direct Columbia to end its “on bill” billing practice for CSP and Nicor within two customer bill cycles or the end of the contracts, whichever comes first; THEREFORE,

IT IS ORDERED:

1. That the Compliance Report of Columbia Gas of Pennsylvania, Inc. is hereby rejected consistent with this Order.  


2. That Columbia Gas of Pennsylvania, Inc.’s billing practices shall comply with Sections 1502 and 2203(4) of the Public Utility Code, 66 Pa. C.S. §§ 1502, 2203(4), as specified in this Order, within two customer bill cycles or the end of the contracts with Columbia Service Partners, Inc. and Nicor Energy Services Company, whichever comes first. 

3. That a copy of this Order shall be served upon the Office of Small Business Advocate, Office of Consumer Advocate, the Commission’s Bureau of Investigation and Enforcement, the Natural Gas Supplier Parties, all parties to the proceeding at Docket No. R‑2018‑2647577, Columbia Service Partners, Inc. and Nicor Energy Services Company.

4. That Columbia Gas of Pennsylvania, Inc. shall file notification with the Commission no later than 10 days following completion of Ordering Paragraph 2, or no later than November 30, 2019, whichever comes first, and thereupon, this proceeding, at Docket No. R‑2018-2647577, be closed.


[image: ]	BY THE COMMISSION,



	Rosemary Chiavetta
	Secretary

(SEAL)


ORDER ADOPTED:  August 8, 2019

[bookmark: _GoBack]ORDER ENTERED:  August 8, 2019
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