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BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by Alexia and Lawrence McKnight (the Complainants)[footnoteRef:2] and the Exceptions filed by PECO Energy Company (PECO or the Company) on November 27, 2018, in response to the Initial Decision of Administrative Law Judge (ALJ) Darlene D. Heep, served on the Parties on October 24, 2018, in the above-captioned proceeding (McKnight Initial Decision or McKnight I.D.).  Replies to Exceptions were filed by the Complainants and by PECO on December 7, 2018.  The McKnight Initial Decision granted, in part, and denied, in part, the Formal Complaint (Complaint) filed by Mrs. McKnight on August 27, 2017, as later amended to include Dr. McKnight as an additional Complainant, on February 20, 2018 (Amended Complaint).  For the reasons discussed below, we shall grant, in limited part, and deny, in major part, the Complainant’s Exceptions; grant PECO’s Exceptions; reverse, in part, modify, in part, and adopt, in part, the Initial Decision of ALJ Heep; and dismiss the Amended Complaint, consistent with this Opinion and Order.   [2: 	 	We note that Lawrence McKnight, MD and Alexia McKnight, DVM each deserve the formal reference of Dr. McKnight; at the hearing, however, the Parties agreed to distinguish their testimonies by referring to each individual as Mr. and Mrs. McKnight.  This convention was used in the Parties’ Briefs and in the Initial Decision.  To avoid confusion, since Dr. Lawrence McKnight is an expert witness in this proceeding, we will refer to him as Dr. McKnight.  We will refer to Alexia McKnight as Mrs. McKnight.  McKnight Exc. at 4, n.1.  ] 


1. [bookmark: _Toc10812921][bookmark: _Toc15283456]Background

This case involves an inquiry concerning the safety of the Complainants’ exposure to the level of radiofrequency (RF) fields, or electromagnetic fields (EMFs),[footnoteRef:3] from the advanced metering infrastructure (AMI) meter, or smart meter, that PECO proposes to install at the Complainants’ residence and use regularly to measure the Complainants’ electricity consumption. [3:  	As the ALJ noted in the McKnight Initial Decision, the terms “EMFs” and “RF fields” were used interchangeably in these proceedings to address the emissions or exposure level concerns of the Complainants in their testimonies.  McKnight I.D. at 1, n.2.  The ALJ used the abbreviation “EF” to refer to these emissions. Id.  We do not use herein the “EF” abbreviation utilized by the ALJ in the McKnight Initial Decision.  For disposition purposes herein, we will refer to the emissions of concern as RF emissions or RF field exposure.] 

 
PECO is an electric distribution company (EDC) subject to the jurisdiction of the Commission.  PECO furnishes, owns and maintains the meters in its distribution system.  See PECO’s Tariff Electric Pa. P.U.C. No. 5, Section 6.4 at 14; see also Section 14.1 at 22.

Act 129 of 2008 (Act 129 or Act), inter alia, amended Chapter 28 of the Public Utility Code (Code) and required EDCs with more than 100,000 customers to file smart meter technology procurement and installation plans for Commission approval and to furnish smart meter technology within its service territory in accordance with the provisions of the Act.  Section 2807(f) of the Code provides as follows:

(f) Smart Meter technology and time of use rates. 

(1) Within nine months after the effective date of this paragraph, electric distribution companies shall file a Smart Meter technology procurement and installation plan with the commission for approval.  The plan shall describe the Smart Meter technologies the electric distribution company proposes to install in accordance with paragraph (2). 

(2) Electric distribution companies shall furnish Smart Meter technology as follows: 

(i) Upon request from a customer that agrees to pay the cost of the Smart Meter at the time of the request.

(ii) In new building construction.

(iii) In accordance with a depreciation schedule not to exceed 15 years.

66 Pa. C.S. § 2807(f).  The General Assembly found that it was “in the public interest” to implement the measures set forth in Act 129 and that the universal installation of smart meters would enhance the “health, safety and prosperity” of Pennsylvania’s citizens through the “availability of adequate, reliable, affordable, efficient and environmentally sustainable electric service at the least cost.”  See H.B. 2200, 192d Gen. Assemb., Reg. Sess. (Pa. 2008)).  

By Order entered in 2009, the Commission directed all EDCs subject to Act 129’s smart meter requirements, including PECO, to universally deploy smart meter technology within their respective service territories in the Commonwealth in accordance with a depreciation schedule not to exceed fifteen years and in accordance with other guidelines established therein.  See Smart Meter Procurement and Installation, Docket No. M-2009-2092655 (Implementation Order entered June 24, 2009) (Smart Meter Procurement and Installation Order).  PECO sought and obtained the Commission’s approval to complete the installation of AMI meters for substantially all customers within its service territory by the end of 2014.  See Petition of PECO Energy Company for Approval of its Smart Meter Universal Deployment Plan, Docket No. M-2009-2123944 (Order entered August 15, 2013)); see also Petition of PECO Energy Company for Approval of its Smart Meter Technology Procurement and Installation Plan, Docket No. M-2009-2123944 (Order entered May 6, 2010).

PECO, in carrying out its obligations under Act 129 and the relevant Commission’s Orders implementing Act 129, installed a smart meter at the McKnight residence on November 30, 2015.  In March of 2016, the McKnights reported a stray voltage issue at the service address.  On May 24, 2016, during the stray voltage investigation, PECO removed the smart meter and used jumpers to connect the power to the residence.  The smart meter was re-installed on September 9, 2016.  On September 27, 2016, Mrs. McKnight sent a letter to Craig Adams, PECO’s President, stating her concerns about installation of a smart meter.  On October 18, 2016, the McKnights filed an executive complaint about the meter.  On October 19, 2016, PECO responded by letter to Mrs. McKnight’s letter to Craig Adams.  On October 26, 2016, PECO called Mrs. McKnight to confirm receipt of the executive complaint and responded to it in writing the next day.  On November 1, 2016, the smart meter was again removed and replaced with a jumper plate.  See McKnight I.D. at 5-7, Finding of Fact (FOF) Nos. 9, 19, 23, 26, 28, 31‑36.

[bookmark: _Toc10812922][bookmark: _Toc15283457]History of the Proceeding

On August 24, 2017, Dr. Alexia McKnight, DVM filed a Complaint with the Commission against PECO seeking to prevent PECO from reinstalling an AMI meter at her home.  As noted above, on February 20, 2018, an Amended Complaint was filed, amending the original Complaint to name Mrs. McKnight’s husband, Dr. McKnight, as an additional Complainant.[footnoteRef:4]   [4:  	The Amended Complaint stated that in all other respects, the Complaint as filed on August 24, 2017 “shall remain the same and both parties understand the original formal complaint is unchanged except as amended with Lawrence K. McKnight as an additional complainant.”] 

In the Complaint, it is stated that PECO violated Section 1501 of the Code “by creating many harmful illnesses in myself as soon as and so long as the PECO AMI meter was deployed on my residence.”  It is requested that PECO be ordered to never deploy an AMI meter at the McKnight residence.  The Complaint alleged that Mrs. McKnight “experienced an exacerbation of medical problems” after deployment of the AMI smart meter at her residence on November 30, 2015, and “improvements” in her health after PECO removed the AMI meter on May 24, 2016. Complaint at ¶ 2.  The Complaint also alleged that Mrs. McKnight suffers from electromagnetic hypersensitivity (EHS),[footnoteRef:5] a disability the Complainants claim substantially interferes with Mrs. McKnight’s activities of daily living, and that she is unable to tolerate the effects of the AMI smart meter.  Complaint at ¶¶ 3, 7.   [5: 	 	The Complainants use the terms Electromagnetic Hypersensitivity (McKnight M.B. at 3), electrical hypersensitivity (April 10, 2018 Tr. at 18), but also use Electrical Hypersensitivity Syndrome (McKnight M.B. at 24) and abbreviate the term as EHS.  The ALJ uses the term Electromagnetic Hypersensitivity (EHS).  I.D. at 1.  We are using these terms interchangeably and abbreviating them as EHS.  We note that PECO’s expert witness Dr. Israel prefers the term Idiopathic Environmental Intolerance attributed to EMFs (IEI-EMF) as this term is a medically more neutral term for EHS.  PECO Exh. MI-3.] 


In the Complaint, it is alleged that PECO’s deployment of an AMI meter is a violation of Section 1501 of the Code and a violation of the Federal Rehab Act of 1973 and the Americans with Disabilities Act.  Complaint at ¶ 7.  As relief, the Complainant sought an order that forces PECO to comply with Section 1501 of the Code and Section 57.194 to provide safe and reasonable service to the Complainant and requires PECO to give an accommodation to the Complainant based on the Complainant’s electromagnetic hypersensitivity to never deploy, threaten to deploy, or attempt to deploy any equipment that is harmful to the Complainant, while still providing the Complainant with electrical service.  The Complainant also requests that the Commission (1) force PECO to provide the Complainant’s residence with a properly calibrated analog meter and (2) permanently enjoin PECO from threatening to terminate the Complainant’s electricity if the Complainant does not accept an AMI meter at her residence.  Complaint at ¶¶ 9-12.

On September 13, 2017, PECO filed its Answer to the Complaint.  In its Answer, PECO generally denied all material averments in the Complaint.  PECO noted that the Complainant objected to the meter and stated she does not want it installed at her residence because of health reasons.  PECO also noted that the Complainant stated that if PECO deploys a third AMI meter to her residence, she will have no choice but to have an electrician remove it and place an analog meter to protect her health.  PECO explained that on October 26, 2016, the Complainant spoke to PECO Customer Relations Manager, Brenda Eison and stated that she had health concerns related to AMI meters.  The Complainant requested a disability accommodation to have another meter and wanted her analog meter returned.  PECO advised the Complainant that there is no disability accommodation with respect to an AMI meter.  Answer to Complaint at 1-2. 

PECO further answered the Complaint by stating that PECO is required to install AMI meters for the company’s electric distribution customers subject to the requirements of Act 129.  PECO stated that in order to comply with Act 129 and deployment plans filed with the Commission, PECO is terminating service to customers who, after repeated requests, do not give the Company access to install the meter.  Answer to Complaint at 2.  

	On April 10-13, 2018, evidentiary hearings were held.[footnoteRef:6]  The Complainants appeared pro se and presented testimony and exhibits of Mrs. McKnight, Dr. McKnight, Peter Prociuk, M.D., Mr. William Bathgate, and William Rea, M.D.  [6:  	The Complainants here and in Bachman v. PECO, C-2017-2623504, requested to have overlapping hearing dates so that they could share expert witnesses.  That request was granted.  Following the completion of the hearings, the Bachmans settled with PECO and a Certificate of Satisfaction was filed on June 25, 2018.    ] 

	PECO was represented by Ward Smith, Esq., Shawane Lee, Esq., and Tom Watson, Esq., and presented testimony and exhibits of Mr. Bryan Uber, Mr. Glenn Pritchard, Christopher Davis, Ph.D., and Mark Israel, M.D.  

	The transcript of the hearing is more than 1,000 pages.  The record closed on July 26, 2018, the date the Complainants filed a Reply Brief.  

	On October 24, 2018, the Commission served ALJ Heep’s Initial Decision in Alexia and Lawrence McKnight v. PECO Energy Company, Docket No. C‑2017‑2621057.  

As noted above, on November 27, 2018, PECO and the Complainants filed Exceptions to the McKnight Initial Decision.  Replies to Exceptions were timely filed by PECO and the Complainants on December 7, 2018.

[bookmark: _Toc10812923][bookmark: _Toc15283458]Discussion

[bookmark: _Toc10812924][bookmark: _Toc15283459]Legal Standards

As a matter of law, to establish a legally sufficient claim, a complainant must show that the named utility is responsible or accountable for the problem described in the complaint in order to prevail.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990) (“Patterson”).  The offense must be a violation of the Public Utility Code (Code), a Commission Regulation or Order or a violation of a Commission-approved tariff.  66 Pa. C.S. § 701.  

While Act 129 does not provide customers a general “opt-out” right from smart meter installation at a customer’s residence, a customer’s formal complaint that raises a claim under Section 1501 of the Code, 66 Pa. C.S. § 1501, related to the safety of a utility’s installation and use of a smart meter at the customer’s residence is legally sufficient to proceed to an evidentiary hearing before an ALJ.  See Maria Povacz v. PECO Energy Company, Docket No. C-2012-2317176 (Order entered January 24, 2013) (January 2013 Povacz Order); see also Susan Kreider v. PECO Energy Company, P‑2015-2495064 (Order entered January 28, 2016) (Kreider).  At an evidentiary hearing before the Commission, a complainant may prove his/her claim through the complainant’s own personal testimony and/or “the testimony of others as well as other evidence that goes to that issue.”   Romeo v. Pa. PUC, 154 A.3d 422, 430 (Pa. Cmwlth. 2017).  

As the party seeking affirmative relief from the Commission, the complainant in a formal complaint proceeding has the burden of proof.  66 Pa. C.S. § 332(a).  The burden of proof is the “preponderance of the evidence” standard.  Suber v. Pennsylvania Com’n on Crime and Deliquency, 885 A. 2d 678, 682 (Pa. Cmwlth. 2005) (Suber); Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992) (Lansberry); see also North American Coal Corp. v. Air Pollution Commission, 279 A.2d 356 (Pa. Cmwlth. 1971).  To establish a fact or claim by a preponderance of the evidence means to offer the greater weight of the evidence, or evidence that outweighs, or is more convincing than, by even the smallest amount, the probative value of the evidence presented by the other party.  See Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 48-49, 70 A.2d 854, 855 (1950).

The burden of proof is comprised of two distinct burdens:  the burden of production and the burden of persuasion.  Hurley v. Hurley, 2000 Pa. Super. 178, 754 A.2d 1283 (2000).  The burden of production, also called the burden of going forward with the evidence, determines which party must come forward with evidence to support a particular claim or defense.  Scott and Linda Moore v. National Fuel Gas Distribution, Docket No. C-2014-2458555 (Initial Decision issued May 11, 2015) (Moore).  The burden of production goes to the legal sufficiency of a party’s claim or affirmative defense.  See Id.  It may shift between the parties during a hearing.  A complainant may establish a prima facie case with circumstantial evidence.  See Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217, 1220 (Pa. Cmwlth. 2001) (Milkie).  If a complainant introduces sufficient evidence to establish legal sufficiency of the claim, also called a prima facie case, the burden of production shifts to the utility to rebut the complainant’s evidence.  See Moore.

If the utility introduces evidence sufficient to balance the evidence introduced by the complainant, that is, evidence of co-equal value or weight, the complainant’s burden of proof has not been satisfied and the burden of going forward with the evidence shifts back to the complainant, who must provide some additional evidence favorable to the complainant’s claim.  See Milkie, 768 A.2d at 1220.; see also Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

[bookmark: _Hlk1639687]Having produced sufficient evidence to establish legal sufficiency of a claim, the party with the burden of proof must also carry the burden of persuasion to be entitled to a favorable ruling.  See Moore.  While the burden of production may shift back and forth during a proceeding, the burden of persuasion never shifts; it always remains on a complainant as the party seeking affirmative relief from the Commission.  See Milkie, 768 A.2d at 1220; see also, Riedel v. County of Allegheny, 633 A.2d 1325, 1328, n.11 (Pa. Cmwlth. 1993); see also, Burleson, 443 A.2d at 1375.  It is entirely possible for a party to carry the burden of production but not be entitled to a favorable ruling because the party did not carry the burden of persuasion.  See Moore.  In determining whether a complainant has met the burden of persuasion, the fact-finder[footnoteRef:7] may engage in determinations of credibility, may accept or reject testimony of any witness in whole or in part, and may accept or reject inferences from the evidence.  See Moore, citing Suber. [7: 	In formal complaint proceedings, the Commission, not the ALJ, is the ultimate fact-finder; it weighs the evidence and resolves conflicts in testimony.  When reviewing the initial decision of an ALJ, the Commission has all the powers that it would have had in making the initial decision except as to any limits that it may impose by notice or by rule.  Milkie, 768 A.2d at 1220, n. 7 (citing, inter alia, 66 Pa. C.S. § 335(a)).] 


Adjudications by the Commission must be supported by substantial evidence in the record.  2 Pa. C.S. § 704; Lansberry, 578 A.2d at 602.  Substantial evidence is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Consolidated Edison Company of New York v. National Labor Relations Board, 305 U.S. 197, 229, 59 S. Ct. 206, 217.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980) (Norfolk); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 166 A.2d 96 (Pa. Super. 1961); Murphy v. Comm. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

Pursuant to Section 1501 of the Code, a public utility has a duty to maintain “adequate, efficient, safe, and reasonable service and facilities” and to make repairs, changes, and improvements that are necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  See 66 Pa. C.S. § 1501.  Section 1501 of the Code, 66 Pa. C.S. § 1501, provides, in pertinent part, as follows:

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public . . . Such service and facilities shall be in conformity with the regulations and orders of the commission.

The term “service” is defined broadly under Section 102 of the Code, in relevant part, as follows: 

“Service.”  Used in its broadest and most inclusive sense, includes all acts done, rendered, or performed, and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities. . .in the performance of their duties under this part to their patrons, employees, other public utilities, and the public, as well as the interchange of facilities between two or more of them . . .

66 Pa. C.S. § 102.

Section 1505(a) of the Code provides that:

[bookmark: _Hlk781722]Whenever the commission, after reasonable notice and hearing, upon its own motion or upon complaint, finds that the service or facilities of any public utility are unreasonable, unsafe, inadequate, insufficient, or unreasonably discriminatory, or otherwise in violation of this part, the commission shall determine and prescribe, by regulation or order, the reasonable, safe, adequate, sufficient, service or facilities to be observed, furnished, enforced, or employed, including all such repairs, changes, alterations, extensions, substitutions, or improvements in facilities as shall be
reasonably necessary and proper for the safety, accommodation, and convenience of the public.

66 Pa. C.S. § 1505(a).
Pursuant to Section 57.28(a)(1) of our Regulations,[footnoteRef:8] an EDC must use reasonable efforts to properly warn and protect the public from danger and to exercise reasonable care to reduce the hazards to which customers may be subjected to by reason of the EDC’s provision of electric utility service and its associated equipment and facilities.  52 Pa. Code § 57.28(a)(1).  Section 57.28(a)(1) provides specifically: [8: 	See Final Rulemaking Order, Rulemaking Re: Electric Safety Regulations, 52 Pa. Code Chapter 57, Docket No. L-2015-2500632 (Order entered April 20, 2017) (Electric Safety Final Rulemaking Order).] 


An electric utility shall use reasonable effort to properly warn and protect the public from danger, and shall exercise reasonable care to reduce the hazards to which employees, customers, the public and others may be subjected to by reason of its provision of electric utility service and its associated equipment and facilities.

Id.

As we have ruled in Povacz v. PECO Energy Company, Docket No. C‑2015-2475023 (Order entered March 28, 2019) (2019 Povacz Order), in order to prevail in a Section 1501 claim against an EDC alleging that an AMI meter caused or will cause adverse health effects or harm to human health, the Complainant must demonstrate by a preponderance of the evidence a “conclusive causal connection” between the harm to human health and the RFs from the AMI meter.  See 2019 Povacz Order, slip op., at 28-29 (citing Letter of Notification of Philadelphia Electric Company Relative to the Reconstructing and Rebuilding of the Existing 138 kV Line to Operate as the Woodbourne-Heaton 230 kV Line in Montgomery and Bucks Counties, 1993 WL 855896 (Pa. P.U.C. 1993), Docket No. 110550F0055 (Final Order entered November 12, 1993) (Woodbourne-Heaton Final Order), slip op. at 11).
An EDC that violates the Code or a Commission Order or Regulation may be subjected to a civil penalty of up to $1,000 per violation for every day of that violation’s continuing offense.  See 66 Pa. C.S. § 3301(a)-(b).  The Commission’s policy statement at 52 Pa. Code § 69.1201 establishes specific factors and standards the Commission will consider in evaluating litigated cases involving violations and in determining whether a fine is appropriate.

[bookmark: _Hlk360651]In the Initial Decision, ALJ Heep made ninety-two Findings of Fact and reached nine Conclusions of Law.  See McKnight I.D. at 3-13, 28-30.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

As we proceed in our review of the various positions of the Parties in this proceeding, we are reminded that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  Thus, any issue or Exception that we do not specifically address shall be deemed to have been duly considered and denied without further discussion.[footnoteRef:9] [9: 	 	The Complainants’ Exceptions include a lengthy “Introduction” section, which contains (1) arguments not found elsewhere in the numbered Exceptions and (2) extensive extra-record materials.  Pursuant to our Regulations, each exception must be numbered and identify the finding of fact or conclusion of law to which exception is taken and cite relevant pages of the decision.  52 Pa. Code § 5.533(b).  Because the arguments contained in the Introduction section are non-conforming to the requirements of 52 Pa. Code § 5.533(b), we will not dispose of those arguments appearing in the Complainants’ Introduction to Exceptions that do not appear elsewhere in the Complainants’ numbered Exceptions.  We will not address any extra-record materials.] 

[bookmark: _Toc10812925][bookmark: _Toc15283460]Litigated Issues

[bookmark: _Toc10812926][bookmark: _Toc15283461][bookmark: _Hlk511173]Whether the Complainants were Required under Applicable Law to Prove by a Preponderance of the Evidence that RF Exposure from a PECO Smart Meter Will Cause the Adverse Health Effects Alleged in the Complaint 

[bookmark: _Toc10812927][bookmark: _Toc15283462]Positions of the Parties

Regarding the burden of proof, we note that the Complainants, in general, argue for a standard of proof much like that of a physician, if there is a potential for harm, the physician would act for the patient without waiting for the science of the matter to be decided, while PECO argues that the Complainants have the burden of proof and must show by a preponderance of the evidence that it is more likely than not that PECO’s AMI meter will harm their health.  

The Complainants argue that independent of this proceeding, health safety concerns do not typically require a preponderant level of proof or seem to have the same meaning of burden as in a legal sense.  The Complainants stated that they find this situation of being required to establish legal proof of harm to establish safety a “bizarre and foreign concept.”  According to the Complainants, to establish safety, it is not possible to wait and prove things.  The Complainants argue that they are being asked to prove harm occurred before a safety concern can be considered.  To the Complainants, this seems like asking a person to prove that the fire occurred before allowing that person to buy a fire extinguisher.  The Complainants submit that they have attempted to show in this legal proceeding by a preponderance of evidence that the AMI meter did cause harm and adverse health effects in Mrs. McKnight.  McKnight M.B. at 15.  

The Complainants state that it is “complete nonsense and completely inappropriate” for PECO to argue that the Woodbourne-Heaton[footnoteRef:10] decision applies (quoting PECO’s Main Brief, at 18, in the Randall/Albrecht v. PECO[footnoteRef:11] proceeding: “Woodbourne-Heaton thus provides a dispositive framework for the burden and standard of proof in the instant proceeding:  If the Complainants prove that there is a body of conflicting and inconclusive science, or that the science is “undecided,” then the Complainants have failed to meet their burden of proof, and cannot prevail.”).  [10: 	 	Letter of Notification of Philadelphia Electric Company Relative to the Reconstructing and Rebuilding of the Existing 138 kV Line to Operate as the Woodbourne-Heaton 230 kV Line in Montgomery and Bucks Counties, 78 Pa.P.U.C. 486, 1993 WL 383052 (Pa.P.U.C.), Docket No. A‑110550F0055 (Remand Order entered March 26, 1993) (Woodbourne-Heaton Remand Order); Letter of Notification of Philadelphia Electric Company Relative to the Reconstructing and Rebuilding of the Existing 138 kV Line to Operate as the Woodbourne-Heaton 230 kV Line in Montgomery and Bucks Counties, 1993 WL 855896 (Pa. P.U.C. 1993), Docket No. 110550F0055 (Final Order entered November 12, 1993) (Woodbourne-Heaton Final Order).  ]  [11: 	 	Cynthia Randall and Paul Albrecht v. PECO Energy Company, Docket No. C-2015-2475666 (Randall/Albrecht v. PECO).] 


According to the Complainants, it is fair to say that, regarding EHS, there is a medical and scientific controversy with strong opinions on both sides.  The Complainants explain that they interpret “preponderance of the evidence” to mean with respect to the facts in this proceeding, not to the facts of science or medicine in general.  The Complainants explain further: (1) there is really no such thing as a medical consensus, (2) there can be some confusion over what a diagnosis is, (3) the medical literature includes numerous studies that show not only existence of EHS but that the etiology is specifically either from some form of EMF or from some variant of a nocebo[footnoteRef:12] effect, and (4) the role and obligation of the physician to diagnose and treat a patient does not change when or if there is scientific uncertainty.   McKnight M.B. at 16-18.  The Complainants detail their position in their Main Brief as follows: [12: 	 	The Complainants define a “nocebo effect” as follows: “the [n]ocebo effect is essentially a placebo effect…So if something is a [n]ocebo, it has the effect of not making it better.  It makes it worse, and the key aspect here is that it is a thought aspect.  It’s a psychological problem because it’s a thought that is triggering the symptoms.”  Testimony of Lawrence McKnight, M.D., April 10, 2018 Tr. at 103.] 


In a short legal hearing, there is inadequate time to describe the complexity and controversy of this syndrome…It is fair to say that there is a medical and scientific controversy with strong opinions on both sides.  However, it is not the job of the legal system to resolve these issues or establish when science or medical techniques in general have become ‘established’ using the same legal standard or ‘preponderance of evidence.’ Instead, we interpret [p]reponderance of evidence to mean with respect to the facts in this case, not to the facts of science or medicine in general.”  

McKnight M.B. at 16.  

[bookmark: _Hlk535917630]The Complainants contend that in Kreider the Commission has required “sufficient evidence” as the burden of proof.  McKnight M.B. at 18 (quoting Kreider, slip op. at 23, “The ALJ’s role in the proceeding will be to determine, based on the record in this particular case, whether there is sufficient evidence to support a finding that the Complainant was adversely affected by the smart meter…”). 

The Complainants note that while the Commission also stated that a complainant may be required to present evidence in the form of medical documentation and/or expert testimony, such evidence is not the sole means.  The Complainants provide that as the Commonwealth Court has recognized, a customer may establish a prima facie case with circumstantial evidence.  McKnight M.B. at 20 (citing Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa. Cmwlth. 2001)).   

The Complainants then submit that the Commission has also set the burden of proof as “a preponderance of the evidence” and has quoted Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 579 A.2d 600 (Pa. Cmwlth. 1990), and this standard was used in Romeo v. Pa. PUC, 154 A.3d 422, 430 (2017).  According to the Complainants, the requirement for substantial evidence as in Richardson[footnoteRef:13] is the most reasonable and applicable to clarify issues in this proceeding.  The Complainants provide that while they need to show a “preponderance of evidence” of harm to Mrs. McKnight, the Complainants may do so by using the opinions of treating physicians that have made opinions and recommendations.  The Complainants explain that these physicians can and must use whatever evidence they have, even while there may be some uncertainty in it and while they may be held to the standard that they used “substantial evidence” in the process, they do not need to secondarily prove that the science they used has no uncertainty or that there has been a “preponderance of scientific evidence” in general.  McKnight M.B. at 20-22.   [13: 	 	Richardson v. Perales, 402 U.S. 389 (1971) (Richardson).] 


[bookmark: _Hlk535503266][bookmark: _Hlk11231146][bookmark: _Hlk6303627]In response to the Complainants’ arguments, PECO submits that the Complainants have the burden of proof.  PECO M.B. at 38 (citing Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654 602, 602 A.2d 863 (1992)).  PECO states that the Commission has recently affirmed that the normal burden of proof rule applies to AMI/health claims.  PECO M.B. at 38 (citing Frompovich v. PECO, C-2015-247602 (Order entered May 3, 2018), slip op., at 12-14) (Frompovich); Mary Paul v. PECO, C-2015-2475355 (Order entered June 14, 2018), slip op., at 11-13) (Paul)). PECO argues that in order to prevail, the Complainants must prove by a preponderance of the evidence, their claims that the installation of an AMI meter caused Mrs. McKnight to suffer ill health, and the re-installation of an AMI meter would cause Mrs. McKnight to suffer ill health again.  PECO M.B. at 38.  

PECO submits that the Complainants acknowledge that they have the burden of proof but then claim that they should not be required to meet that burden.   PECO R.B. at 3 (citing McKnight M.B. at 15, 22).  Regarding the McKnights’ fire extinguisher analogy, PECO contends that the McKnights are simply arguing that they should not have to meet their burden of proving harm, and their suggestion can be dismissed on that basis.  PECO explains that the McKnights do not have to prove that a “fire occurred” but they do need to prove that it is more likely than not that a “fire” will occur.  And, PECO explains further, they must prove that by a preponderance of the evidence.  PECO notes that the McKnights claim that PECO’s AMI meter will harm their health, and therefore, they must prove, by a preponderance of the evidence, that it is more likely than not that PECO’s AMI meter will harm their health.  PECO R.B. at 4. 

PECO notes that in its Main Brief in Randall/Albrecht v. PECO, C‑2016‑2537666 (and the related Murphy[footnoteRef:14] and Povacz[footnoteRef:15] cases), PECO argued that the Commission’s Woodbourne-Heaton decision is controlling precedent on burden of proof in AMI/health cases.  PECO further notes that the McKnights restate this argument for PECO and then state that they “consider this line of argumentation complete non-sense and completely inappropriate” because, it is impossible for there ever to be a “medical consensus” and because there is confusion over “what a diagnosis is” and thus use of Woodbourne-Heaton would mean that “it is impossible for any complainant to ever win.”  PECO R.B. at 4-5 (citing McKnight M.B. at 16, 19-21).  PECO contends that if a complainant can prove only that the science is undecided, then they should be unable to prevail.  According to PECO, this is not “non-sense,” but rather it is a result of applying the standard and proper evidentiary requirement in complaint cases to determine whether the complainant proved their case.  PECO R.B. at 5.   [14: 	 	Laura Sunstein Murphy v. PECO, Docket No. C-2015-2475726 (Murphy).]  [15: 	 	Povacz v. PECO Energy Company, Docket No. C-2015-2475023 (Order entered March 28, 2019) (2019 Povacz Order).] 


PECO notes that in the Randall/Albrecht I.D. the ALJ concluded that the Complainants in that case had the burden of proving, by a preponderance of evidence, their claim that PECO’s AMI meter would harm them.  PECO R.B. at 5.  

PECO states that the Complainants argue that clinical physicians often must act even in the absence of a medical consensus and this demonstrates that their burden of proof in this case should be lowered.  PECO R.B at 6 (citing McKnight M.B. at 18-19).  Regarding this argument as specifically applied to the testimony of the Complainants’ expert witness, Dr. Prociuk, PECO responds:

With all due respect to the important and difficult role played by clinicians, a clinical opinion that is admittedly based on science in its clinical infancy and science that has not established a connection between exposure to RF fields and EHS does not meaningfully contribute to a determination of whether PECO’s AMI meters cause, contribute to, or exacerbate Mrs. McKnight’s ill health – and certainly does not constitute a preponderance of evidence supporting that conclusion.  Such an opinion proves only that, in a clinical setting, Dr. Prociuk is willing to act as though such proof exists – even though he frankly and candidly admitted that such proof does not exist.  

In the hearing room, however, the question is not what Dr. Prociuk would do in the clinic when faced with an “incomplete picture.”  The question is whether the picture has been scientifically completed sufficiently to prove causation.  Dr. Prociuk admitted that such scientific proof does not exist, and his testimony therefore does not support a finding that PECO’s AMI meters cause, contribute to, or exacerbate adverse health.  

PECO R.B. at 6 (citing PECO M.B. at 45). 

PECO maintains that even though clinical physicians must make difficult treatment calls in the absence of a medical consensus, that does not alter the burden of proof in this proceeding.  PECO R.B. at 6.  

PECO disagrees with the McKnights’ position regarding the Lansberry findings.  PECO contends that the McKnights characterize Lansberry as arguing whether “preponderance of the evidence” is a higher legal standard than “substantial evidence.”  PECO provides that Lansberry is the seminal case that determined that the standard is “preponderance of the evidence” for Commission complainants.  PECO R.B. at 7.  PECO notes that the Commission has made it clear that Lansberry is applicable to AMI/health cases.  PECO R.B. at 8 (citing Kreider, slip op., at 22; Frompovich, slip op., at 12-14; Paul, slip op., at 11-13).  

Regarding Richardson, PECO notes that the McKnights appear to argue that they should only be required to meet a “substantial evidence” standard as used in Richardson.  PECO notes that Richardson is a social security disability case and by federal statute, 42 U.S.C. § 405(g), factual determinations made in such hearings are dispositive as long as they are based on “substantial evidence.”  PECO provides that this legal standard, set separately by the United States Congress for use in Social Security disability hearings, does not alter the burden of proof by a preponderance of evidence in complaint proceedings before the Commission, per Lansberry.  PECO R.B. at 8.

[bookmark: _Toc10812928][bookmark: _Toc15283463]ALJ’s Initial Decision
		
		The ALJ explained that Section 332(a) of the Code, 66 Pa.C.S. § 332(a), provides that the party seeking relief from the Commission has the burden of proof.  The ALJ further explained that as the McKnights seek relief from the Commission, they have the burden of proof here.  The ALJ provided that “burden of proof” means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.  McKnight I.D. at 14 (citing Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950)).  The ALJ stated:  

If a complainant establishes a prima facie case, the burden of going forward with the evidence shifts to the utility.  If a utility does not rebut that evidence, a complainant will prevail.  If the utility rebuts a complainant’s evidence, the burden of going forward with the evidence shifts back to a complainant, who must rebut the utility’s evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant.  

McKnight I.D. at 15 (citing Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980)).  

		The ALJ noted that the Commission has also stated, “[t]he ALJ’s role…will be to determine based on the record in this particular case, whether there is sufficient evidence to support a finding that Complainant was adversely affected by the smart meter or whether [the utility’s] use of a smart meter will constitute unsafe or unreasonable service in violation of Section 1501 under the circumstances in this case.”  McKnight I.D. at 17 (citing Kreider, slip op., at 23; citing also Frompovich, slip op., at 10).

The ALJ concluded that the Complainants “must demonstrate by a preponderance of the evidence that” Mrs. McKnight’s exposure to RF fields from an AMI meter “actually causes adverse health effects.”  McKnight I.D. at 29; COL No. 5 (citing Woodbourne-Heaton).  In Conclusion of Law No. 5, the ALJ states specifically:

A person does not sustain his or her burden of proof in an electric and magnetic field exposure case when the record evidence, “taken as a whole, leads to the ultimate finding and conclusion that the scientific studies at present are inconclusive,” rather, the person must demonstrate by a preponderance of the evidence that such exposure actually causes adverse health effects. 

McKnight I.D. at 29; COL No. 5 (citing Woodbourne-Heaton).  

[bookmark: _Toc15283464]Complainants’ Exception No. 6 and PECO’s Reply

In Exception No. 6, the Complainants except to Conclusion of Law No. 5 in the Initial Decision.  The Complainants assert that the ALJ erred because the rule relied upon by the ALJ was not established by a rulemaking process but was only in a Letter of Notification proceeding.  Citing to their Main Brief at 15-21, the Complainants assert that using this Conclusion of Law No. 5 means that the law has declaration that can definitively decide and set precedent based on the limited amount of science understood and presented in the courtroom.  The Complainants assert that their expert witness, Dr. Rea, believes the science to be conclusive based on seeing more than 1,000 patients with EHS, while PECO’s expert witness, Dr. Israel, believes it to be inconclusive based on his reading of a 12-year old report by the World Health Organization, then it is unclear if the science is settled or not.  McKnight Exc. at 27. 

		The Complainants state that the ALJ also erred because cases of health and safety need to be treated differently than cases involving economic matters with respect to thresholds of uncertainty.  The Complainants provide that when health or safety issues are involved and compared to economic gains or losses, there necessarily needs to be a way to assign a health or safety consequence to an economic value.  The Complainants contend that the ALJ ruling works with a starting assumption that all things are presumed safe, and things are unsafe only after they have been demonstrated.  McKnight Exc. at 27.

		The Complainants then provide an analogy of an airplane with cracked landing gear.  In this hypothetical case, the Complainants state that experts testified that the plane has a 97% chance of landing successfully with the broken part.  The Complainants argue that by the preponderance of evidence standard a judge could conclude that the plane will not crash, and the ruling would be to leave the part broken.  The Complainants explain that one course of action – fixing the part - would lead to a flight delay or expense to the airline and the other course of action – no repair made – might lead to killing many innocent people.  The Complainants provide that these outcomes should not be equally weighted.   The Complainants explain that the ALJ’s ruling means that where there is uncertainty in science, then a complainant must demonstrate that science has resolved all uncertainty before any action can be taken.  The Complainants explain further that in an issue of health and safety, the ALJ’s logic will allow the unsafe practice to continue until science states the practice is certainly unsafe.  McKnight Exc. at 27-28.  

		The Complainants aver that in this case “we did actually show preponderance of evidence that such an exposure has caused an adverse health effect in” Mrs. McKnight, DVM.  The Complainants contend that it should not matter if science is sure or not and it should be concluded that science has not sufficiently established the AMI meters to be safe for any and all humans regardless of their biology.  McKnight Exc. at 28.  

		In response to Exception No. 6, PECO provides that the McKnights believe that if they present evidence that the scientific studies are inconclusive, that satisfies their burden of proof and they should prevail.  PECO notes that it has provided analysis of this burden of proof argument in its Main Brief at 38 and Reply Brief at 2-9.  PECO submits that the McKnights have presented their arguments regarding the burden of proof in the McKnight M.B. at 15-21. 

In response to the McKnights’ new argument in Exception No. 6 that the Woodbourne-Heaton case should not be relied upon in determining the applicable burden of proof here because the rule was “not established by a rule making process but only in a Letter of Notification,” PECO explains that Commission jurisprudence on burden of proof in its litigated cases has always been established through jurisprudence from its litigated cases, not via rulemakings.  PECO explains further that Woodbourne-Heaton was converted into a full siting investigation, and that litigation was the Commission’s seminal examination of claimed health effects from transmission line EMF.  PECO R. Exc. at 23.  PECO points out that the litigation lasted seven years and involved many expert witnesses and approximately a dozen days of evidentiary hearings.  According to PECO, Woodbourne-Heaton was a careful, multi-year examination of how to evaluate scientific evidence regarding EMF claims, and the Commission was correct, in the seminal Kreider Order, to point to Woodbourne-Heaton for guidance on burden of proof issues.  PECO also provides that the ALJ in this proceeding was correct to make rulings that conform to Woodbourne-Heaton.  PECO R. Exc. at 23-24.

[bookmark: _Toc10812930][bookmark: _Toc15283465]Disposition

Here, the McKnights must show that PECO is responsible or accountable for the problem described in the Amended Complaint and that the offense is a violation of the Code, a Commission Regulation or Order or a violation of a Commission-approved tariff.  66 Pa. C.S. § 701; Patterson, supra; Kreider, supra.  Upon a careful review of the statements contained in the Complainants’ Amended Complaint, the Complainants alleged that Mrs. McKnight’s exposure to the RF fields from the wireless smart meter that PECO plans to install and use at the Complainants’ residence to measure their usage caused or exacerbated or will cause or exacerbate adverse effects to her health and, therefore, constitute unsafe and unreasonable service in violation of Section 1501 of the Code.  See Amended Complaint at ¶¶ 2-3, 7, 9-10.  

The ALJ applied the correct burden of proof in this proceeding, which is the preponderance of evidence standard, and she correctly recognized that adjudications must be supported by substantial evidence in the record.  The burden of proof and substantial evidence standards are fully explained in the “Legal Standards” section of this Order and will not be repeated in this section of the Order.   

We reject the Complainants’ argument that our decision in Kreider modified the applicable evidentiary standards in this proceeding.  Indeed, we previously rejected a similar argument in another AMI safety case, stating:

[I]n reaching our conclusion in Kreider that we could hear and adjudicate a complainant’s allegation(s) of unsafe service and facilities related to an EDC’s smart meter, we did not modify the standard or burden of proof that applies to a complainant in a formal complaint proceeding under Section 1501 before the Commission.  In Kreider, we correctly stated that the complainant in that case must prove, by a preponderance of the evidence, that the EDC is responsible or accountable for the problem described in the complaint.  Kreider, slip op., at 23.  Because the complainant in that case had alleged that her health was “adversely affected” by the smart meter installed outside of her bedroom and that PECO’s use of a smart meter would violate Code § 1501, we explained that it would be the role of the ALJ to determine whether there is sufficient evidence to support a finding that the Complainant was adversely affected by the smart meter or whether PECO’s use of a smart meter to measure this Complainant’s usage would constitute unsafe or unreasonable service in violation of Section 1501 under the circumstances in that case.  Those statements appearing in Kreider, in our opinion, are an accurate summary of applicable law…

Povacz v. PECO Energy Company, Docket No. C-2015-2475023 (Order entered March 28, 2019) (2019 Povacz Order), slip op., at 26-27 (footnote omitted).

[bookmark: _Hlk11232960]While the Complainants assert that they “did actually show [by a] preponderance of evidence that such an exposure has caused adverse health effect in” Mrs. McKnight, they also argue that they are not required to meet this standard.  McKnight Exc. at 28.   We disagree.  As we previously stated in the 2019 Povacz Order, a complainant must demonstrate by a preponderance of the evidence a conclusive causal connection between the alleged harm to human health and the RFs from the AMI meter in order to prevail in a Section 1501 claim against an EDC alleging that an AMI meter caused or will cause adverse health effects or harm to human health,.  See 2019 Povacz Order, slip op., at 28-29 (citing Woodbourne-Heaton Final Order).  If the complainant merely demonstrates by a preponderance of evidence that a body of inconclusive scientific research and studies exists as to a causal connection between RF fields and harm to human health, the burden of proof is not satisfied.  Id. (citing Woodbourne-Heaton Final Order, slip op., at 11).   As we discussed in the 2019 Povacz Order, in quasi-judicial proceedings, like this one, our safety enforcement authority under Sections 1501 and 1505 of the Code is not limited to claims involving preponderant evidence of harm or injury already occurred resulting from the utility service or facility but also includes claims seeking prevention of harm and demonstrating preponderant proof that a utility facility or service is unsafe and will cause harm given specific exposure conditions.  See 2019 Povacz Order, slip op., at 29-31 (citations omitted).  

The Complainants contend that when faced with a health and safety issue, the Commission must err on the side of safety “because cases of health and safety need to be treated differently than cases involving economic matters with respect to thresholds of uncertainty.”  McKnight Exc. at 27.  We reject the argument that the burden of proof in complaint proceedings before the Commission should change depending on the subject matter of the issues in litigation.  This argument is not supported by the plain language of the Code.  However, with respect to our safety oversight authority under the Code, we previously recognized the propensity toward the prevention of harm if preponderant evidence demonstrates that a utility service or facility is unsafe, stating:
[bookmark: _Hlk437110]
[I]t is important to recognize that our enforcement authority under Sections 1501 and 1505 is not limited to review of claims only involving harm or injury already occurred.  Our broad authority under Sections 1501 and 1505 also clearly includes our ability to hear and adjudicate claims that seek to prevent harm… When the prevention of harm is involved, the question becomes whether the preponderance of the evidence demonstrates that a utility’s service or facilities will cause harm.  

***

[O]ur oversight authority does not require that we wait for the perfect or foreseeable exposure condition to materialize… instead, the proven exposure to harm would be sufficient to deem the facility unsafe in violation of Section 1501 and to direct the utility under Section 1505 to remove the unsafe facility and to furnish a safe facility.  

***

As part of ensuring the safe operation of facilities and the safe provision of service, public utilities are, on a near continual basis, tasked with properly identifying, handling and reducing physical and health hazards to avoid danger to its employees, its customers and the general public.  Indeed, the provisions of our Regulations at 52 Pa. Code § 57.28(a)(1), supra, recognize that it is the statutory duty of an EDC under Section 1501 to use reasonable efforts to properly warn and protect the public from danger and to exercise reasonable care to reduce the hazards to which customers may be subjected by reason of the EDC’s provision of electric utility service and its associated equipment and facilities.  

2019 Povacz Order at 28, 29, 31 (citations omitted).  

Moreover, the Complainants contend that they may show a “preponderance of evidence” by using the opinions of treating physicians as long as these physicians used “substantial evidence” in the process of developing their opinions.  McKnight M.B. at 20‑22.  We recognize that the McKnights argue that clinical physicians often must act even in the absence of a medical consensus and that this demonstrates that the burden of proof in this case should be lowered.  For example, Mrs. McKnight’s treating physician, Dr. Prociuk, explained that he recommended that a smart meter not be installed at the McKnight residence in spite of the fact that the science around EHS is in its clinical infancy and the clinical science is not well established.  April 11, 2018 Tr. at 288-290.  Dr. Prociuk explained the role of the clinician as follows: “the clinician is the interface between the science and what the patient is saying, and I have to interpret it according to my best ability.”  April 11, 2018 Tr. at 258.  In our opinion, even though clinical physicians may be required to make difficult treatment decisions in the absence of a medical consensus, that does not alter the burden of proof in this proceeding under the Section 1501 standard. Thus, Conclusion of Law No. 5 must stand.  The Complainants are required to demonstrate by a preponderance of evidence that the AMI meter caused or will cause adverse health effects for the Complainant.  

Based on the foregoing discussion, we shall deny the Complainant’s Exception No. 6.

[bookmark: _Toc10812931][bookmark: _Toc15283466]Whether the Complainants Have Demonstrated by a Preponderance of the Evidence that RF Exposure from a PECO Smart Meter Will Adversely Affect Complainants’ Health

1. [bookmark: _Toc10812932][bookmark: _Toc15283467]Positions of the Parties

		The Complainants contend that they have proven by a preponderance of the evidence that PECO’s AMI meter has adversely affected Mrs. McKnight’s health, while PECO contends that the McKnights have not shown that a PECO AMI meter has affected or will affect Mrs. McKnight’s health.  A summary of both Parties’ positions regarding the health effects issue follows. 

The Complainants argue that they have met the burden of proof in this proceeding in demonstrating the potential for harm to the Complainant from PECO’s smart meter.  Their argument is based on the temporality of the AMI meter placement and the appearance of Mrs. McKnights symptoms.  McKnight M.B. at 22.  The Complainants assert that PECO has not adequately rebutted the evidence presented by the Complainants in this proceeding.  McKnight M.B. at 13.  Conversely, PECO argues that the Complainants did not satisfy their burden of proof in this proceeding in demonstrating that installation of an AMI meter caused Mrs. McKnight to suffer ill health, and that re-installation of an AMI meter would cause her to suffer ill health again.  PECO M.B. at 38; PECO R.B. at 8-10.  PECO avers that it provided substantial, persuasive evidence that its AMI meters did not and will not cause, contribute to, or exacerbate Mrs. McKnight’s illness.  PECO M.B. at 55-61; PECO R.B. at 11-19.

We begin our more detailed review of the Parties’ positions with a summary of the Complainant’s presentation of the evidence and PECO’s challenges related thereto.

The Complainant’s presentation of the evidence included, in relevant part, the testimony of Mrs. McKnight (Dr. Alexia McKnight, DVM) and Dr. Lawrence McKnight, M.D.,[footnoteRef:16] the expert testimony of Mrs. McKnight’s treating physicians, Dr. Peter Prociuk, M.D. and Dr. William Rea, M.D, and the expert testimony of Mr. William Bathgate.   McKnight I.D. at 20-22.   [16: 	 	Dr. Lawrence McKnight testified as a Complainant and also testified as an expert as a physician, how to make diagnoses, how to interpret medical records and how to read and interpret scientific research publications.  April 10, 2018 Tr. at 96.  ] 


The Complainants provide that Mrs. McKnight was harmed in the periods when a PECO AMI meter was in place at their residence.  Mrs. McKnight testified that she had symptoms that were exacerbated when the AMI meter was first installed on November 30, 2015.  Mrs. McKnight testified further that her symptoms became so serious that she was “unable to tolerate” being in her home.  Mrs. McKnight submits that she was unable to sleep in the house and began sleeping in a sailboat in their yard in December.   McKnight M.B. at 22, April 10, 2018 Tr. at 9-10.  The Complainants submit that Mrs. McKnight has a documented sensitivity to EMFs and her biology is not the same as a normal person.  The Complainants explain that there are very strong reasons to believe that the AMI meter was causal because it emits various forms of EMFs and Mrs. McKnight has demonstrated in testing that she is unusually sensitive to various forms of EMF.  McKnight M.B. at 25.  

The Complainants provide that they hired an EMF consultant in March of 2016, who identified a stray voltage issue at the McKnights’ home.  PECO was contacted, responded to the stray voltage issue, and during the course of the stray voltage response effort removed the AMI meter and replaced it with a jumper plate on May 24, 2016.  The meter was reinstalled on September 9, 2016 and removed again and replaced with a jumper plate on November 1, 2016.  McKnight M.B. at 22.  

The Complainants submit that they have taken additional steps to avoid exposure to RF emissions or EMFs.  Specifically, they have taken measures to “reduce ‘dirty electricity’ and other sources of RF in their home such as…replacing dimmer switches with regular throw switches, avoidance of all cell phone use in the house, and using hard-wired computers rather than Wi-Fi.”  McKnight M.B. at 22 (citing April 10, 2018 at 19-20, 85).   The Complainants note that Mrs. McKnight’s insomnia was significantly improved on March 20, 2016, when the Complainants turned off circuit breakers to the upstairs circuits in their home.  According to the Complainants, the AMI meter was in place on the home, but since the insomnia improved, this suggests that turning off the circuits reduced conducted transients[footnoteRef:17], or a secondary antenna effect caused by the AMI meter.  McKnight M.B. at 22-23 (citing April 11, 2018 Tr. at 348, 354, 389-90).  The Complainants contend that Mrs. McKnight’s other symptoms persisted until the AMI meter was removed.  McKnight M.B. at 23 (citing April 10, 2018 Tr. at 21).   [17: 	 	Transients (also called “dirty electricity” by the Complainants) are harmonic waves that are present on electric service lines.  Dr. Davis provided that “Almost all of the electricity we use in our houses and other structures has always been produced by rotating generators at power stations.  Those generators produce electricity that is transmitted to us at 60 Hz (in the United States) but it also included harmonic waves at multiples of 60 Hz (120 Hz, 180 Hz, 240 Hz, etc.)  Harmonics are not considered ‘dirty electricity’ because they are a natural byproduct of generating electricity.”  PECO Exh. CD-1 at 4.   ] 


Mrs. McKnight testified that she developed a cardiac symptom to the point she was getting light-headed in May of 2016.  She testified that this was a new symptom.  She noted that Dr. McKnight and her physician recommended she see a cardiologist.  April 10, 2018 Tr. at 12.  Mrs. McKnight saw a cardiologist first on May 23, 2016, and although she was having symptoms that day, the EKG was performed during a six second period when she was not having symptoms.  McKnight M.B. at 23 (citing April 10, 2018 Tr. at 25, 70).  The Complainants provide that PECO removed the AMI meter as part of the stray voltage investigation on May 24, 2016, and Mrs. McKnight’s symptoms improved dramatically within one week of the removal and within one month all symptoms including the cardiac symptom disappeared.  McKnight M.B. at 23 citing April 10, 2018 Tr. at 12, 84, 211).  The Complainants provide that Mrs. McKnight’s symptoms returned when the AMI meter was re-installed on September 9, 2016.  McKnight M.B. at 23.  Mrs. McKnight testified that she had gone on a business trip and it takes her several days to recover, but she was not recovering and discovered on September 21, 2016 that the meter had been reinstalled on September 9, 2016. April 10, 2018 Tr. at 13.  The AMI meter was removed again on November 1, 2016 by PECO at the request of Mrs. McKnight.  The Complainants aver that Mrs. McKnight’s symptoms have not since recurred while she is at home but have recurred when she leaves the home.  McKnight M.B. at 24.  

PECO provides that Mrs. McKnight testified that she has EHS, and that RF from PECO’s AMI meter causes her to experience illness.  PECO notes that Mrs. McKnight presented four reasons why she believes the AMI meter is harmful to her: (1) temporality – Mrs. McKnight became ill when the AMI meter was in place, and she recovered when it was removed, (2) Mrs. McKnight’s examination by her cardiologist, (3) Dr. Prociuk’s diagnosis of Mrs. McKnight, and (4) Dr. Rea’s diagnosis of Mrs. McKnight.  PECO M.B at 38, R.B. at 9.  PECO explains that Mrs. McKnight’s onset of symptoms does not match up with the actual dates of when the AMI meter was present, except for the circumstances when she knew the AMI meter had been installed or removed.  PECO provides that knowledge of exposure can trigger the nocebo effect, in which knowledge that exposure is occurring triggers actual symptoms even though the underlying exposure is not causing those symptoms.  PECO M.B. at 41 (citing PECO Exh. MI-3).   

Regarding Mrs. McKnight’s cardiovascular symptom, PECO notes that every test taken by Mrs. McKnight’s cardiologist showed that she had normal cardiovascular function.  PECO M.B. at 39 (citing April 13, 2018 Tr. at 206).   PECO notes that when she was examined by Dr. Rea, Mrs. McKnight had normal cardiovascular function.  PECO M.B. at 39 (citing April 12, 2018 Tr. at 99).  PECO notes further that Dr. Prociuk reviewed the cardiologist’s records and testified that the results are within the normal range of variability.  PECO M.B. at 39 (citing April 11, 2018 Tr. at 277).  

The Complainants offered the expert testimony of Dr. Lawrence McKnight, who is also a Complainant in this case.  Dr. McKnight received his medical degree from the University of Nevada at Reno.  His undergraduate education is in electrical engineering.  He is board certified in clinical informatics.  April 10, 2018 Tr. at 7-81.  Dr. Lawrence McKnight testified that in his expert medical opinion, it is beyond reasonable medical certainty that the AMI meter was causal for Mrs. McKnight’s symptoms.  McKnight M.B. at 26 (citing April 10, 2018 Tr. at 128).  Dr. Lawrence McKnight testified that while there are three possible mechanisms, for a medical certainty, the exact mechanism does not have to be identified.  McKnight M.B. at 26, April 10, 2018 Tr. at 130.   According to the Complainants, the three mechanisms by which the AMI meter is negatively affecting Mrs. McKnight include: (1) dirty electricity (conducted transients), (2) radio frequency, and (3) a secondary antenna effect from the AMI meter transmitting over household wiring.  McKnight M.B. at 26 (citing April 10, 2018 Tr. at 90).  Dr. Lawrence McKnight also testified that in his expert medical opinion the syndrome of electrical hypersensitivity is caused, at least in some cases, by EMF.  McKnight M.B. at 26 (citing April 10, 2018 Tr. at 163).

Regarding Dr. McKnight’s testimony, PECO notes that Dr. McKnight provided no testimony or evidence in support of the theories of “transients” or “secondary antenna effect,” and Mr. Bathgate provided testimony on those issues.  PECO M.B. at 41.  PECO contends that Dr. McKnight’s view that most of the published research on EHS suffers from “Type II” errors or “false negatives” is an outlier.  Dr. Lawrence McKnight testified that a “Type II” error occurs in a study when there is actually something occurring, yet the study methods interfere with the results – so that the study shows a false negative.  April 10, 2018 Tr. at 159.  PECO contends that in the EHS studies that did not report a relationship between EMF exposure and symptoms, the authors discussed and dismissed the argument that their results were “Type II” or “false negatives” errors and Dr. McKnight simply disagreed with their analyses.  PECO M.B. at 42 (citing April 10, 2018 Tr. at 168-175).   PECO provides that Dr. McKnight’s belief disagrees with the World Health Organization that supports the view that EHS is not caused by RF.  PECO M.B. at 42 (citing April 10, 2018 Tr. at 174-75).    

The Complainants also offered the expert testimony of Dr. Prociuk, a treating physician of Mrs. McKnight.  He received his M.D. from the University of Saskatchewan.  He is board certified in internal medicine.  He has experience in internal medicine and emergency medicine.  He’s been a full-time practitioner of homeopathy along with conventional and alternative methods since 1996.  Dr. Prociuk has treated Mrs. McKnight since 2010.  Dr. Prociuk testified as an expert in medicine.  April 11, 2018 Tr. at 241-246.  The Complainants explain that Dr. Prociuk testified that in his expert medical opinion it is beyond a reasonable degree of medical certainty that an AMI meter will exacerbate Mrs. McKnight’s symptoms.  McKnight M.B. at 27 (citing April 11, 2018 Tr. at 256).  

PECO notes that Dr. Prociuk expressed two opinions that appear to be completely contradictory.  According to PECO, Dr. Prociuk first stated that the clinical science on EHS is in its clinical infancy, and that when speaking of a connection between exposure to AMI meters and EHS, he is very mindful of the fact that the clinical science demonstrating such a connection is not well-established.  PECO notes that on the other hand, Dr. Prociuk testified to a reasonable degree of medical certainty, that installation of a meter is medically contraindicated for Mrs. McKnight because he believes she has EHS.  PECO M.B. at 44 (citing April 11, 2018 Tr. at 288-89, 296).  PECO explains that Dr. Prociuk reconciles this contradiction later in his testimony where he states that as a clinician he often works with “incomplete pictures,” and this gives him the “right or privilege” to reach a conclusion even in the absence of scientific evidence.  PECO M.B at 44 (citing April 11, 2018 Tr. at 296).  PECO points out that Dr. Prociuk is willing to act as though proof exists that PECO’s AMI meter has caused or will cause harm to Mrs. McKnight even though he admitted that such proof does not exist.  PECO M.B. at 45.  

The Complainants also offer the expert testimony of Dr. William Rea, a specialist in EHS seen by Mrs. McKnight in August 2017.  McKnight M.B. at 24.  As for Dr. Rea’s qualifications, Dr. Rea has a practice that specializes in vascular disease and environmental medicine.  Dr. Rea has a B.S. and a B.A. from Otterbein College, and an M.D. from Ohio State University.  He has experience in surgery, general surgery, cardiovascular surgery training, and is a fellow in the American College of Surgeons and the American College of Environmental Medicine.  Dr. Rea testified as an expert in EHS.  April 12, 2018 Tr. at 56.  The Complainants provide that Dr. Rea has seen more than 1,000 patients with EHS and has published extensively in the area of environmental medicine and EHS.  McKnight M.B. at 28 (citing April 12, 2018 Tr. at 57, 71).  The Complainants submit that Dr. Rea tested Mrs. McKnight and found that she is electrically sensitive, recommended that Mrs. McKnight avoid smart meters, and testified that beyond reasonable medical certainty the smart meter caused the changes to Mrs. McKnight’s health, including the cardiac symptom.  McKnight M.B. at 28 (citing April 12, 2018 Tr. at 72-76).

PECO states that it does not believe that Dr. Rea’s testimony should be given substantial weight, for several reasons.  PECO contends that the double-blinded provocation study that Dr. Rea used to diagnose Mrs. McKnight’s EHS used the same protocol that he used in a 1991 research paper.  In response, PECO’s expert witness, Dr. Christopher Davis reviewed the 1991 study and concluded that the 1991 Rea paper is not scientifically reliable.  Dr. Mark Israel, another PECO expert witness, concurred that the 1991 Rea study is not a reliable scientific study.  PECO provides that Dr. Rea tested Mrs. McKnight at frequencies of 60 Hz, 3 kilohertz and 5 megahertz.  PECO explains that Dr. Rea’s study is not relevant to PECO’s AMI meters that operate at a frequency of 900 megahertz.   PECO M.B. at 51 (citing April 12, 2018 Tr. at 78-79, April 13, 2018 Tr. at 61-67, 75-76, 227).  

PECO provides that Dr. Rea’s diagnosis and treatment of Mrs. McKnight do not provide a reason to be confident in him.  PECO’s expert witness, Dr. Israel testified that for the various diagnoses offered by Dr. Rea, such as toxic brain encephalopathy or significant immune dysfunction, he would consider those conditions to be significant, even dangerous, and would immediately refer a patient with those conditions to a specialist.  Dr. Israel also testified that the treatment modalities prescribed by Dr. Rea for Mrs. McKnight are not appropriate treatments for any of the conditions Dr. Rea diagnosed.  PECO M.B. at 52 (citing April 13, 2018 Tr. at 216-17).  

Additionally, PECO notes that Dr. Rea is under sanction by the Texas Medical Board and the Ohio Medical Board.  PECO provides that Dr. Rea signed a Mediated Agreed Order with the Texas Medical Board on August 27, 2010.  According to PECO, the Order requires Dr. Rea to inform all patients that his treatment modalities relating to EHS are “not endorsed, sanctioned or supported by the Texas Medical Board.”  PECO also notes that the State of Ohio issued a similar Order regarding Dr. Rea’s treatments.  PECO avers that Mrs. McKnight signed such a disclosure before being treated by Dr. Rea.  PECO M.B. at 52-53 (citing April 12, 2018 Tr. at 80-82, 85, 108, PECO Rea Cross Exhs. 1 and 3). 

This now concludes our summary of the Complainant’s presentation of the evidence and PECO’s challenges and rebuttal evidence related thereto.  Next, we turn to PECO’s presentation of the evidence and the Complainant’s challenges thereto.

PECO’s rebuttal case, or presentation of the evidence, included the expert testimonies of two scientists – Christopher Davis, PhD, and Mark Israel, M.D – a PECO engineer, Mr. Glenn Pritchard, with expertise in the design and operation of PECO’s AMI system, and Mr. Uber, who testified regarding communications between PECO and the Complainants.  PECO M.B. at 55-61.  

As for Dr. Davis’ qualifications, Dr. Davis is a Ph.D. physicist who is the Minta Martin Professor of Engineering and Professor of Electrical and Computer Engineering at the University of Maryland.  Dr. Davis was recognized as an expert in the fields of physics, biophysics, chemistry, electrical engineering, electromagnetics, bioelectromagnetics, and dosimetry.  PECO M.B. at 59 (citing April 13, 2018 Tr. at 9-12, 16, 18).  

The Complainants argue that Dr. Davis’ knowledge and experience is limited in the field of biology.[footnoteRef:18] The Complainants assert that Dr. Davis is unable to make a medical assessment or rebut the physicians’ claims directly because he is not a medical doctor.  The Complainants provide that Dr. Davis admits he is unfamiliar with medical and biologic concepts.  According to the Complainants, Dr. Davis testified that his knowledge of biology comes “by osmosis” and his only formal training in biology is a course in biophysics as a graduate student.  McKnight M.B. at 36 (citing April 13, 2018 Tr. at 17).  The Complainants explain that when questioned about medical articles, Dr. Davis admits he would defer those questions to physicians such as Dr. Israel.  McKnight M.B. at 36-37 (citing April 13, 2018 Tr. at 152).               [18: 	 	The Complainants provide an extensive discussion of Dr. Davis’ testimony at 36-50 and 58-60 or their Main Brief including information that was not introduced at the hearing.  We will not discuss that information here and will provide our reasoning in the Disposition infra.] 


[bookmark: _Hlk429536]Dr. Davis testified that the Federal Communications Commission (FCC) has established a maximum permissible exposure (MPE) for exposure near a RF transmitter.  The MPE is calculated over a 30-minute average.  Dr. Davis testified that the average RF transmissions from PECO’s AMI meters are approximately 5.8 million times lower than the MPE.   According to Dr. Davis, even the peak emissions from a PECO AMI meter are approximately 40 times smaller than the MPE.  PECO M.B. at 59 (citing April 13, 2018 Tr. at 23-24, 26-30, PECO Exhs. CD-3, CD-6, CD-9).  

In response, the Complainants contend that the FCC limits are not protective for every person on Earth.  The Complainants explain that Dr. Davis is unable to explain his rationale for how the FCC limits account for unique biological differences of all people, and therefore is unable to rebut the claims in a general sense.  McKnight M.B. at 36.  The Complainants explain further that Dr. Davis refuses to say that the FCC limit establishes that no person on Earth could have a biologic effect because he knows this is simply untrue.  McKnight M.B. at 36 (citing April 13, 2018 Tr. at 115, 119, 122, 138-139).     

Dr. Davis also testified that people are commonly exposed to RF fields from a variety of sources, including cell towers, nearby ultra-high frequency (UHF) radio and television transmitters, cell phones and microwave ovens.  For example, background exposure at the McKnight residence to RF fields from UHF stations is 168 times larger than the exposure of continuously sitting one meter in front of an AMI meter 24/7.  PECO M.B. at 59 (citing April 13, 2018 Tr. at 34-37, PECO Exhs. CD-8 and CD-9).  Dr. Davis testified that PECO’s AMI meters will reduce the RF exposure from PECO’s existing AMR meters by 79%.  PECO states that its AMI meters have RF transmission levels that are incredibly low compared to the many other sources of RF fields in the environment that have existed for decades and the exposures from AMI meters are insignificant compared to these other sources.  PECO M.B. at 59-60 (citing April 13, 2018 Tr. at 68).  
The Complainants challenge Dr. Davis’ calculations and describe Dr. Davis’ computation techniques as questionable.  The Complainants note that Dr. Davis testified in this proceeding that nine minutes of cell phone use was equivalent to three months in front of an AMI meter.  The Complainants explain that Dr. Davis provided different exposure numbers in two other proceedings.  McKnight M.B. at 49 (citing April 13, 2018 Tr. at 70, 155-156).  Regarding UHF TV transmissions, the Complainants contend that Dr. Davis did not consider the effects of terrain, but calculated exposures using driving distances in MapQuest.  The Complainants provide that when measured by a spectrum analyzer, TV transmissions are buried in background noise, and therefore a TV antenna does not work at the McKnight residence.  McKnight M.B. at 49-50 (citing April 11, 2018 Tr. at 450; April 13, 2018 Tr. at 36, 163).   

Dr. Davis testified that harmonics and transients are normal in the delivery of electric service to residences and exist whether an AMI meter is in use or not.  PECO M.B. at 60 (citing April 13, 2018 Tr. at 70-71).  PECO provides that Dr. Davis has opened and examined PECO’s AMI meters and all their components.  Dr. Davis determined that there is nothing in the meter or the components of the meter capable of causing any biological effects in people.  According to PECO, it is Dr. Davis’ opinion that there is no reliable scientific basis to conclude that RF fields from PECO’s AMI meters can produce any adverse biological effects.  PECO M.B. at 60 (citing April 13, 2018 Tr. at 42-44, 76, PECO Exh. CD-13).   

The Complainants submit that Dr. Davis ignores the alternate ways in which an AMI meter may generate EMF.  According to the Complainants, Dr. Davis makes no attempt to consider or compute alternative ways that RF or transient voltages could reach Mrs. McKnight beyond the AMI meter’s “radiation from its hypothetical antenna design and the radio generated intentional emissions.”  The Complainants contend that Dr. Davis’ computations do not account for the conducted transient emissions or secondary antenna effects which may be playing important roles because they can generate field effects at locations of the household near wiring and in much closer proximity to Mrs. McKnight than the meter itself.  McKnight M.B. at 48 (citing April 11, 2018 Tr. at 389).  

PECO responds to the Complainants’ challenges to Dr. Davis’ testimony by noting that much of the information in the McKnights’ Main Brief regarding Dr. Davis’ testimony was not introduced into the record and about which no witness was ever asked a question.  Specifically, PECO notes that beginning at page 41 of the Complainants’ Main Brief, the discussion is based upon articles from Wikipedia and a study from the National Toxicological Protocol that the McKnights identified as something they were not introducing into the record as it had no relevance to their claim.  PECO R.B. at 12 (citing April 13, 2018 Tr. at 38-39).  PECO continues by noting that the McKnights also refer to FCC documents that were not presented in evidence that should not be admissible as exceptions to the hearsay rule.  PECO avers that there was no opportunity to discuss those documents or to ask Dr. Davis his opinion of these documents because the McKnights are introducing them for the first time in their Main Brief – which is not allowed.  Regarding Dr. Davis’ calculations that compare cell phone usage to AMI meter exposure, PECO provides that when Mrs. McKnight suggested during cross-examination of Dr. Davis that there was an inconsistency in this case and prior cases, Dr. Davis replied: “I think you’re mischaracterizing testimony that I provided on an earlier occasion.”  PECO provides that the ALJ sustained a motion to strike Mrs. McKnight’s characterization of inconsistency.  PECO contends that Dr. Davis was never given an opportunity to discuss how the various pieces of testimony relate to one another.  PECO contends that the Complainants did not meet the requirements of Rule of Evidence 613(b)[footnoteRef:19] and their assertion of inconsistency was thus disallowed at hearing and that assertion cannot be used in their Main Brief.  PECO R.B. at 13-14 (citing April 13, 2018 Tr. at 156-158).  PECO contends further that Rule 613(b) also applies to the McKnights’ attempt to prove an inconsistency in Dr. Davis’ testimony regarding a 1987 study by Dr. Davis.  PECO R.B. at 14.  [19:  	Pa. R.E. 613(b) provides, in pertinent part, as follows:  
Extrinsic Evidence of a Witness’s Prior Inconsistent Statement. Unless the interests of justice otherwise require, extrinsic evidence of a witness’s prior inconsistent statement is admissible only if, during the examination of the witness,
(1) the statement, if written, is shown to, or if not written, its contents are disclosed to, the witness;
(2) the witness is given an opportunity to explain or deny the making of the statement; and
(3) an adverse party is given an opportunity to question the witness.] 


As noted above, PECO also presented the expert opinion testimony of Dr. Israel.  As for Dr. Israel’s qualifications, PECO submits that he is a medical doctor who is Professor of Systems Biology and Pediatrics and Medicine at Dartmouth Medical School.  He is also Executive Director of the Israel Cancer Research Fund.  Dr. Israel was recognized as an expert in medicine, medical research, and RF and EMFs and health.  PECO M.B. at 60 (citing April 13, 2018 Tr. at 176-177, 182-190).  

Dr. Israel testified that he reviewed the scientific literature that examines the question of whether there is a relationship between exposure to RF fields or other frequencies of EMF and EHS.  Dr. Israel prefers to use the term “idiopathic environmental intolerance” or “IEI,” which is used by the World Health Organization, as the term is more medically neutral and recognizes that the cause of the symptoms reported by individuals with IEI is unknown.  Dr. Israel’s review covered over 50 published studies, a subset of which he discussed in detail.  According to PECO, the studies show that IEI, EHS, and the variety of symptoms attributed to it are not caused by RF fields.  PECO M.B. at 60-61 (citing April 13, 2018 Tr. at 194-202, PECO Exh. MI-3).  Additionally, Dr. Israel reviewed the medical records provided by Mrs. McKnight’s cardiologist and testified that the cardiologist’s examination of Mrs. McKnight showed that all cardiovascular outcomes were normal.  Dr. Israel testified that Mrs. McKnight’s May 23 electrocardiogram, May 27 echocardiogram, June 13 Holter test and June 20 electrocardiogram were normal.  According to PECO, there are no medical records that demonstrate that Mrs. McKnight actually has or had the cardiovascular symptom she claims.  PECO M.B. at 61 (citing April 13, 2018 Tr. at 206-213, 223).  Dr. Israel’s expert medical opinion is that there is no reliable medical basis to conclude that RF fields from PECO’s AMI meters did or will cause, contribute to, or exacerbate IEI, EHS, or any symptoms or conditions reported by Mrs. McKnight.  PECO M.B. at 61 (citing April 13, 2016, Tr. at 194-202, PECO Exh. MI-3).  

The Complainants argue that Dr. Israel cannot be considered an expert in the condition or situation of a patient with EHS or IEI-EMF.  The Complainants provide that Dr. Israel has not written any books or papers on the topics of EHS or IEI-EMF, has not seen a single patient with this syndrome, and has not seen Mrs. McKnight as a patient.  McKnight M.B. at 29 (citing April 13, 2018 Tr. at 183, 239).  The Complainants contend that Dr. Israel’s literature review is questionable.  According to the Complainants, Dr. Israel’s technique of review demonstrated that he is completely unaware of standard techniques to identify study bias and he is therefore unreliable in how he interprets the conclusions in the medical literature he reads.  McKnight M.B. at 31.  The Complainants note that Dr. Israel is the only physician in the case who bases his opinion strictly on medical records (without conducting a medical examination of Mrs. McKnight).  The Complainants provide that Dr. Israel states that his medical evaluation came from submitted medical records and the studies described in his exhibits and his background experience.  The Complainants provide further that Dr. Israel testified that “it would be just totally inappropriate for me to try to make a suggestion for what you should do.”  The Complainants aver that Dr. Israel admits he does not know what is causing Mrs. McKnight’s symptoms.  McKnight M.B. at 33 (citing April 13, 2018 Tr. at 231, 239-241).

PECO responds by noting that whenever Mrs. McKnight was tested for the cardiovascular symptom she reports, her medical records indicate that her physicians did not find evidence that she had that symptom.  Further, PECO argues that there is no way to turn that absence of medical records into evidence that she does have the cardiovascular symptom.  Regarding Dr. Israel’s literature review, PECO notes that the Complainants argument is based on Dr. McKnight’s testimony that all existing research on EHS suffers from Type II or false negative errors.  PECO contends that more than fifty studies have looked for, but failed to find, proof to support the view that exposure to RF fields causes, contributes to or exacerbates EHS, that Dr. Israel reviewed those studies and concluded that they do not suffer from Type II or false negative errors.  PECO R.B. at 15-16 (citing PECO M.B. at 42, McKnight M.B. at 31-33). 

[bookmark: _Toc10812933][bookmark: _Toc15283468]ALJ’s Initial Decision

The ALJ noted that the Complainants contend that the reinstallation of an AMI meter at their home would be unsafe, unreasonable, and in violation of Section 1501 and that installation of an AMI meter in 2015 exacerbated the medical condition of Mrs. McKnight and her EHS.  McKnight I.D. at 1.  The ALJ determined that the evidence provided by the Complainants established that Mrs. McKnight began to experience negative health effects after the November 30, 2015 installation of a Landis + Gyr AMI meter at her home, McKnight I.D. at 18, based on the following evidence presented by the Complainants:

· Mrs. Knight’s testimony, in which she stated that soon after the installation of the smart meter, she was unable to sleep in her home and began to sleep in a boat in her yard.  McKnight I.D. at 18 (citing April 10, 2018 Tr. at 9-11).  

· Dr. McKnight’s testimony, in which he testified that he took his wife’s pulse and found that it was irregular and bradycardic after installation of the meter.  He then advised her to see a cardiologist.  McKnight I.D. at 18 (citing April 10, 2018 Tr. at 67, 126).  

		The ALJ noted that during the period of March and April of 2016, the McKnights also reported a stray voltage problem at their home.  When the PECO AMI meter was removed on May 24, 2016, by PECO during the stray voltage investigation, the ALJ further noted that Mrs. McKnight’s health improved.  The ALJ explained that the meter was re-installed in early September 2016 and Mrs. McKnight began to experience ill health.  When the meter was removed at Mrs. McKnight’s request on November 1, 2016, the ALJ provided, Mrs. McKnight’s health again improved.  McKnight I.D. at 18 (citing April 10, 2018 Tr. at 13-15, 47-48). 

		According to the ALJ, PECO suggests that Mrs. McKnight began to show ill health effects after the installation of the meter because she was at home at the time and was aware that the smart meter was being installed.  The ALJ opined that Mrs. McKnight credibly testified that she was on a business trip when the meter was reinstalled in September of 2016 and she was unaware of the reinstallation when she began to suffer ill health effects.  McKnight I.D. at 19 (citing April 10, 2018 Tr. at 53, 58).  

		The ALJ concluded that the evidence shows that Mrs. McKnight began to suffer ill health effects after the installation of the Landis + Gyr meter on both occasions, concurrently with the stray voltage issues.  The ALJ reasoned that the “record in this particular case” (citing Kreider) supports a finding that Mrs. McKnight became ill when a “particular meter was installed at this particular service address under these particular circumstances.”  The ALJ concluded that re-installation of the Landis + Gyr meter at the service address would be unreasonable under Section 1501.  McKnight I.D. at 19.  

		Notwithstanding the foregoing, the ALJ found that the evidence does not support a finding that all AMI meters or that AMI meters in and of themselves will have a negative health effect on Mrs. McKnight or that Mrs. McKnight suffers from EHS and that smart meters in general would have a negative effect on her health.  McKnight I.D. at 19.  

		The ALJ then provided a review of the McKnights’ evidence regarding EHS and AMI meters in general including[footnoteRef:20] the testimony of Dr. Prociuk, Dr. Lawrence McKnight, and Mr. Bathgate as follows:   [20:  	The ALJ omitted in her discussion of the evidence the expert testimony of Dr. Rea offered on behalf of the Complainants and she did not explain the reason for the omission. ] 


· Dr. Prociuk stated that the smart meter was injurious to Mrs. McKnight’s health and the cause of her cardiac symptom.  Dr. Prociuk believed that harmonics created by smart meters were at the core of the problem.  His opinion is based on reports that Mrs. McKnight’s symptoms worsened after the installation of the smart meter, the Lamech Australian survey on EHS and a 1991 study of persons believed to suffer from EHS by Dr. Rea.  McKnight I.D. at 20 (citing April 11, 2018 Tr. at 241-241, 246-247, 258, 260, 268, 312).

· Dr. Lawrence McKnight proposed three mechanisms of EF transmission that must be mitigated: (1) “dirty electricity” (conducted transients), (2) radio frequency from the AMI’s primary antenna, and (3) secondary antenna effects.  McKnight I.D. at 20 (citing April 10, 2018 Tr. at 90, 200).  

· Mr. Bathgate is an electrical engineer with 40 years of industry experience.  Mr. Bathgate was admitted as a scientific expert in the areas of electrical engineering, and the design and measurement of power systems and radio design.  April 11, 2018 Tr. at 323, 327.  Mr. Bathgate reported that he tested the PECO AMI meters proposed for the McKnight residence including two models of the Aclara meter and the Landis + Gyr model and testified that they have extremely high conducted transients or “dirty electricity” in layman’s terms.  Mr. Bathgate also testified that the AMI meters cause a secondary antenna effect on other household wires and ground.  Mr. Bathgate testified that he has conducted similar tests on numerous AMI meters made by at least five different manufacturers and found that effectively all of them violate FCC’s conducted emission standards.  McKnight I.D. at 21 (citing April 11, 2018 Tr. at 365-366, 389-390).

The ALJ concluded that countervailing evidence was more persuasive with respect to AMI meters in general.  McKnight I.D. at 21.  The ALJ found that the cross examination of Complainants’ witnesses elicited information weighing against a finding that all AMI meters will harm Mrs. McKnight or that Mrs. McKnight suffers from EHS. McKnight I.D. at 22.  

The ALJ explained that Dr. Prociuk’s concerns with the AMI meter are “entirely related to EMF.”  Additionally, the ALJ noted that although he believes that EHS is a “real thing,” Dr. Prociuk stated that EHS has not reached the level of being a formal diagnosis.  The ALJ explained further that Dr. Prociuk stated he is “not sufficiently versed in the literature on EMF” to know whether studies have been published since Dr. Rea’s 1991 study.  The ALJ provided that Dr. Prociuk testified that before the conclusions of the Rea study could be considered “established scientifically,” larger independent studies would have to be performed.  Regarding a connection between exposure to AMI meters and EHS, Dr. Prociuk acknowledged that the clinical science demonstrating such a connection is not well-established.  McKnight I.D. at 22 (citing April 11, 2018 tr. at 269-271, 277-278, 281-282, 289, 312)

The ALJ provided that Mr. Bathgate acknowledged that his concerns about AMI meters were not directly applicable to PECO AMI meters because PECO’s AMI system operates on a private, licensed spectrum, that it is possible to make an AMI meter that meets the FCC’s conducted emission standards, and he cannot make a determination that AMI meters are unsafe.  McKnight I.D. at 22 (citing April 11, 2018 Tr. at 366-368, 439-444; April 12, 2018 Tr. at 172). 

The ALJ relied upon the following testimony from PECO’s expert witnesses Mr. Pritchard and Dr. Davis:

· Mr. Pritchard disputed the testimony of Mr. Bathgate, stating that for each of the meters used by PECO, the manufacturer and an approved testing agency obtained written equipment authorization certifications from FCC allowing use of the meters.  McKnight I.D. at 22 (citing April 12, 2018 tr. at 171-172, PECO Exh. GP‑11).  

· Mr. Pritchard testified that transients exist regardless of the type of meter used – AMI, AMR, or analog – or if no meter at all is installed.  McKnight I.D. at 23 (citing April 12, 2018 Tr. at 179-181).  

· Dr. Davis testified that, while he believes that people who are said to have IEI or EHS have symptoms, “nobody has been able to show that the symptoms are caused by EMFs.”  The ALJ notes that Dr. Davis was particularly certain that PECO’s AMI meters are not harmful.  Dr. Davis stated that in his opinion, there is no reliable scientific basis to conclude that RFs from PECO’s AMI meters are capable of producing any adverse biological effects.  McKnight I.D. at 24 (citing April 13, 2018 Tr. at 42-44, 154; PECO Exh. CD-13).  

· Based on his calculations, the peak exposure from PECO’s electric AMI meters is approximately 40 times smaller than the FCC limit for 30-minute average exposure.  McKnight I.D. at 24 (citing April 13, 2018 Tr. at 29-30; PECO Exh. CD-6).  

· Dr. Davis also testified that the exposure from PECO’s AMI meters is also millions of times less than the guidelines published by the International Commission on Non-Ionizing Radiation Protection.  McKnight I.D. at 24 (citing April 13, 2018 Tr. at 26-29; PECO Exh. CD-5). 

The ALJ also relied upon the following testimony from Dr. Israel:

· Dr. Israel reviewed the medical records provided by Mrs. McKnight’s cardiologist and concluded that all cardiovascular outcomes for Mrs. McKnight are normal and he did not find any indication that Mrs. McKnight had an elevated risk of developing the cardiovascular symptom she reported.  McKnight I.D. at 27 (citing April 13, 2018 Tr. at 206-214).  

· Dr. Israel questioned Dr. Rea’s diagnosis and medical treatment of Mrs. McKnight.  Dr. Israel questioned that Dr. Rea did not send Mrs. McKnight to see a specialist or prescribe treatment for her alleged ailments.  McKnight I.D. at 27 (citing April 13, 2018 Tr. at 225-228). 

· Dr. Israel offered his expert opinion that there is no reliable medical basis to conclude that RF fields from PECO’s AMI meters did or will cause, contribute to, or exacerbate IEI, EHS, or any symptoms or medical conditions reported by Mrs. McKnight.  McKnight I.D. at 27 (citing April 13, 2018 Tr. at 194-202; PECO Exh. MI-3).

The ALJ stated that there was evidence presented by the Complainants that Mrs. McKnight became ill after the Landis + Gyr meter #127832547 was installed at the service address.  The ALJ explained that concurrently the McKnights were having a stray voltage problem at their residence, which PECO made every attempt to repair.  The ALJ concluded that “some interaction with that meter and the environment of the service address” occurred.  McKnight I.D. at 27.  The ALJ provided that substantial evidence does not support a finding that Mrs. McKnight suffers from EHS that would be negatively affected or worsen if any AMI meter is installed.  The ALJ explained that the evidence does not support a finding that EHS is a condition accepted by the medical community or that Mrs. McKnight suffers from the EFs present as background in her home.  The ALJ ordered that PECO investigate the stray voltage issue and prohibited the reinstallation of the Landis + Gyr meter #127832547 but allowed PECO to install another smart meter at the McKnight residence.  McKnight I.D. at 27-31.  

[bookmark: _Toc10812934][bookmark: _Toc15283469]Exceptions and Replies

In the Complainants’ Exception Nos. 2, 3, 4, and 5, the Complainants generally take exception to the Initial Decision’s conclusion that the Complainants did not meet their overall burden of proof in showing that a PECO AMI meter is unsafe to the health of Mrs. McKnight.  In their Exception No. 2, the Complainants aver in Exception No. 2a that the ALJ has not followed the applicable law that she cites regarding burden shifting, and in Exception No. 2b that the ALJ erred by not following prior Commission rulings.  In their Exception No. 3, the Complainants assert that they identified eleven instances of errors in the ALJ’s Findings of Fact in the Initial Decision.  In their Exception No. 4, the Complainants contend that the ALJ erred in placing inappropriate weight on the testimony of PECO’s experts - Dr. Israel and Dr. Davis and Mr. Pritchard.   In their Exception No. 5, the Complainants disagree with the ALJ’s finding that substantial evidence does not support a finding that Mrs. McKnight suffers from EHS that would be negatively affected by any AMI meter.  

We discuss the above-referenced Exceptions, PECO’s Replies thereto, and our disposition, more fully below in the Disposition section.  

[bookmark: _Toc10812935][bookmark: _Toc15283470]Disposition

Upon review of the evidentiary record and the positions of the Parties, we shall deny the Complainants’ Exception Nos. 2, 4, and 5 and deny, in major part, and grant, in limited part, the Complainants’ Exception No. 3.  We provide a specific disposition to each Exception more fully below.  First, we address the overall question here of whether the Complainants have demonstrated by a preponderance of the evidence that RF exposure from a PECO smart meter will adversely affect Mrs. McKnight’s health.  

We agree with the ALJ’s conclusion that the Complainants ultimately failed to meet their burden of proof in this proceeding regarding the finding that any meter could cause harm to the Complainant (COL 9).  While it appears that the Complainants met their initial burden of showing that exposure to PECO’s AMI meter will harm Mrs. McKnight’s health, they ultimately could not prevail upon cross-examination and based on PECO’s rebuttal evidence.  As discussed further below, the Complainants appeared to meet their initial burden through: the competent lay testimony of Mrs. McKnight and the corroborating testimony of her clinical treating physician, Dr. Prociuk, as to the health symptoms she has experienced (but not in proving that she has EHS); plus the competent expert testimony of Dr. Lawrence McKnight who offered an unequivocal opinion “beyond a reasonable degree of medical certainty” that the AMI meter will cause harm to Mrs. McKnight’s health; and the expert testimony of Mr. Bathgate, not to address health issues, but to explain his theory that AMI meters violate FCC standards, cause secondary antenna effects and cause transients.  Ultimately, however, the Complainants could not prevail under cross-examination and based on PECO’s rebuttal evidence.   

Mrs. McKnight’s testimony that the PECO AMI meter has exacerbated her health, specifically her EHS, and her case relies on her claim that when the meter was in place she was harmed and when the meter was removed, she felt better.  Yet there are instances when the meter was in place when her symptoms were not present.  Her cardiac symptom that she attributed to the smart meter was not documented by any of the four tests performed by her cardiologist over the period of a month.  PECO M.B. at 39 (citing April 13, 2018 Tr. at 206-213).  The first normal cardiovascular test was done on May 23, 2016 while the AMI meter was still installed.  PECO M.B. at 39 (citing April 10, 2018 Tr. at 39).  Mrs. McKnight stated she suffered the cardiac symptom on May 23, 2016 on the day of the EKG, but not during the actual six second test.  April 10, 2018 Tr. at 69.  

 Mrs. McKnight acknowledged that she suffered from symptoms prior to the installation of the smart meter.  April 10, 2018 Tr. at 9.  Mrs. McKnight testified that she felt relief when she slept in the sailboat in her yard.  April 10, 2018 Tr. at 10.  Mrs. McKnight testified that her insomnia was relieved when they turned off circuits in the upstairs of their home, while the meter was still in place and operational.  April 10, 2018 at 40.  However, Mrs. McKnight’s testimony of her worsening health conditions was corroborated by the testimony of Dr. Prociuk, Mrs. McKnight’s treating physician.  Dr. Prociuk testified that Mrs. McKnight’s symptoms “definitely worsened according to her own description after the installation of the smart meter on her house.”  Tr. at 258.  

On the issue of whether Mrs. McKnight has EHS, the Complainants offered the expert opinion testimony of Dr. Rea.  Dr. Rea was the only expert witness in EHS offered by the Complainants.  April 11, 2018 Tr. at 246.  Dr. Rea was qualified by the ALJ as an expert in EHS and he stated that in his opinion Mrs. McKnight suffers from EHS and that an AMI meter will cause her harm.  Although the ALJ qualified Dr. Rea as an expert, she did not rely on his testimony in her evidentiary burden analysis.  We note that Dr. Rea’s treatment methods have led to sanctions by the Texas and Ohio Medical Boards.  Regarding the EHS diagnosis, we note that in August 2017, Mrs. McKnight traveled to Texas for the diagnosis and treatment of EHS from Dr. Rea.  Mrs. McKnight signed the required release form mandated by the Texas Medical Board, which described Dr. Rea’s therapies related to EHS as “unconventional” and “unsanctioned” by the Texas Medical Board.  See McKnight Late-Filed Exhibit A and April 10, 2018 Tr. at 27.  While Dr. Rea satisfied Section 702(a) and (b) of the Pennsylvania Rules of Evidence, his sanctions from the Texas and Ohio Medical Boards strongly suggest that his methodology is not generally accepted in his field, which is a required element under Section 702(c).[footnoteRef:21]  Pa. R. Evid. § 702; see Grady v. Frito-Lay, Inc., 576 Pa. 546, 839 A.2d 1038 (2003).   Since the ALJ had qualified Dr. Rea as an expert we consider his testimony; however, based on the record evidence about the sanctions of his treatment methods we will accord his opinion no weight.[footnoteRef:22]  We also note that PECO called upon Dr. Israel as an expert to present rebuttal testimony and to question Dr. Rea’s treatment methods.[footnoteRef:23]  Dr. Israel’s rebuttal testimony also persuades us not to rely upon Dr. Rea’s expert opinion in this proceeding.  [21:   	Pa. R.E. 702 provides: 
A witness who is qualified as an expert by knowledge, skill, experience, training, or education may testify in the form of an opinion or otherwise if:
 (a) the expert’s scientific, technical, or other specialized knowledge is beyond that possessed by the average layperson;
 (b) the expert’s scientific, technical, or other specialized knowledge will help the trier of fact to understand the evidence or to determine a fact in issue; and
 (c) the expert’s methodology is generally accepted in the relevant field.

Pa. R.E. 702 is applicable to administrative agency proceedings.  Gibson v. WCAB, 580 Pa. 470, 485-86, 861 A.2d 939, 947 (Pa. 2004) (Gibson) (holding, in part, that notwithstanding the statutory maxim of 2 Pa. C.S. § 505, which mandates a relaxation of the strict rules of evidence in agency hearings and proceedings, the “evidentiary Rules 602, 701, and 702 are applicable to agency proceedings in general…”).  ]  [22: 	 	We are not persuaded by the late submission of materials from the McKnights explaining Dr. Rea’s conflict with the Texas Medical Board.  The materials do not rehabilitate the fact that Dr. Rea’s treatments are not endorsed or sanctioned by the Texas Medical Board as demonstrated by the Mediated Agreed Order and the continued requirement for a patient disclosure form to be signed by a patient specifically detailing that the Texas Medical Board does not sanction, endorse or support Dr. Rea’s treatments.  Dr. Rea is in a similar situation with the Ohio Medical Board, as the State of Ohio reviewed the Texas Medical Board findings and requirements and issued an Order stating that Dr. Rea cannot begin treating patients in Ohio without prior Ohio Medical Board approval and must demonstrate compliance with the Texas Medical Board’s Mediated Agreed Order that stated Dr. Rea’s treatments are not sanctioned, endorsed or supported by the Texas Medical Board.  PECO Rea Cross Exh. 3.  
]  [23: 	 	Dr. Israel questioned Dr. Rea’s diagnosis and medical treatment of Mrs. McKnight.  Mrs. McKnight did not seek treatment for the other diagnoses provided by Dr. Rea including toxic brain encephalopathy, which Dr. Israel described as dangerous.  April 13, 2018 Tr. at 216.  Dr. Israel also testified that Dr. Rea should have referred Mrs. McKnight to a specialist for these diagnoses.  April 13, 2018 Tr. at 217.   Dr. Israel stated that Dr. Rea’s sanction by the Texas Medical Board was a serious matter and “it would be a very big deal if it occurred in any setting I’ve ever practiced medicine in.”  April 13, 2018 Tr. at 217-218.  Mrs. McKnight sought no other possible causes of her symptoms.  As Dr. Israel testified, there were other specialists she could have consulted.  April 13, 2018 Tr. at 221-222.  Dr. Israel testified that Dr. Rea offered no appropriate treatment options for Mrs. McKnight, even though Dr. Rea diagnosed Mrs. McKnight with serious conditions.  April 13, 2018 Tr. at 216.  Dr. Israel also testified that the treatment Dr. Rea offered was not appropriate for the actual symptoms of EHS that Mrs. McKnight stated she suffered.  Dr. Rea offered injections for Mrs. McKnight’s EHS. April 13, 2018 Tr. at 216-217.   Dr. Davis and Dr. Israel testified that Dr. Rea’s testing procedures were not scientifically sound. April 13, 2018 Tr. at 61-67, 226.   Notwithstanding the foregoing, as to the substance of Dr. Rea’s testimony, PECO was able to demonstrate that Dr. Rea tested Mrs. McKnight at frequencies that PECO’s AMI meters do not use and therefore, Dr. Rea’s testing could not be used to show that Mrs. McKnight is sensitive to the transmissions from a PECO AMI meter.  April 12, 2018 Tr. at 79; April 13, 2018 Tr. at 75-76.] 

On the issue of causation between RF fields and Mrs. McKnight’s health symptoms, the Complainant’s offered the expert medical opinions of Dr. Prociuk and Dr. Lawrence McKnight.  

Dr. Prociuk was admitted as an expert in medicine, but not in EHS or RF fields/EMFs and human health.  April 11, 2018 Tr. at 245-46.  Dr. Prociuk testified that exposure to a smart meter is contraindicated for Mrs. McKnight’s health.  He further testified that to a reasonable degree of medical certainty,[footnoteRef:24] the AMI meter will cause an exacerbation of symptoms and specifically the cardiac symptom.  April 11, 2018 Tr. at 256.  The bases of his opinion included his review of Mrs. McKnight’s health history as a clinician, his familiarity with the Lamech study (discussed further below), and in talking with other people.  April 11, 2018 Tr. at 258.  On cross-examination, however, Dr. Prociuk acknowledged that there is no diagnostic test available for EHS and therefore he did not do any diagnostic testing of Mrs. McKnight for EHS.  April 11, 2018 Tr. at 277‑278.  He also admitted that the clinical science on EHS is in its clinical infancy, and that when speaking of a connection between exposure to AMI meters and EHS, he is very mindful of the fact that the clinical science demonstrating such a connection is not well-established.  April 11, 2018 Tr. at 288-89.  In this way, Dr. Prociuk’s testimony was contradictory, which he attempted to reconcile by explaining that, as a clinician, he often works with “incomplete pictures” which gives him the “right or privilege” to reach a conclusion even in the absence of scientific evidence in support.  April 11, 2018 Tr. at 296. [24:  	See Halaski v. Hilton Hotel, 487 Pa. 313, 409 A.2d 367, 369, n.2 (Pa. 1979) (Halaski) (quoting Menarde v. Philadelphia Transportation Co., 376 Pa. 497, 501, 103 A.2d 681, 684 (1954) (“[T]he expert has to testify, not that the condition of claimant might have, or even probably did, come from the cause alleged, but that in his professional opinion the result in question came from the cause alleged.  A less direct expression of opinion falls below the required standard of proof and does not constitute legally competent evidence.”).] 


Dr. Lawrence McKnight was qualified as an expert in medicine, how to make medical diagnoses, how to interpret medical records and how to read and interpret scientific research publications.  Dr. Lawrence McKnight was not qualified as an expert in EHS or RF fields and EMFs and human health, however.  Dr. Lawrence McKnight offered his unequivocal opinion “well beyond reasonable medical certainty” that the AMI meter was the cause of Mrs. McKnight’s symptoms including the cardiac symptom.  April 10, 2018 Tr. at 128.  The basis for his opinion came from his review of certain published research on EHS and his view that most of the over 50 published research that did not report a causal relationship between RF exposure and health symptoms suffer from “Type II” errors or “false negatives.”  However, Dr. Israel offered credible rebuttal testimony to show that Dr. McKnight’s views about the Type II errors is an outlier.  April 13, 2018 Tr. at 225-26; 194-202; PECO Exh. MI-3; April 10, 2018 Tr. at 174-75.  Also, upon cross-examination, PECO was able to demonstrate that Dr. McKnight’s observations of Mrs. McKnight that, in part, led to his opinion on a causal relationship did not amount to a double-blinded scientific experiment and that he accepted a possible alternative explanation for his observation.  April 10, 2018 Tr. at 187-96. 

Additionally, the Complainants offered the expert testimony of Mr. Bathgate, who was admitted as a scientific expert in the areas of electrical engineering, and the design and measurement of power systems and radio design, but not in health.  April 11, 2018 Tr. at 323, 327.  Mr. Bathgate reported that he tested the PECO AMI meters proposed for the McKnight residence including two models of the Aclara meter and the Landis + Gyr model and testified that they have extremely high conducted transients or “dirty electricity” in layman’s terms.  Mr. Bathgate also testified that the AMI meters cause a secondary antenna effect on other household wires and ground.  Mr. Bathgate testified that he has conducted similar tests on numerous AMI meters made by at least five different manufacturers and found that effectively all of them violate the FCC’s conducted emission standards.  McKnight I.D. at 21 (citing April 11, 2018 Tr. at 365-366, 389-390).  On cross-examination, however, Mr. Bathgate acknowledged that his concerns about AMI meters were not directly applicable to PECO AMI meters because PECO’s AMI system operates on a private, licensed spectrum; that it is possible to make an AMI meter that meets the FCC’s conducted emission standards; and that he cannot make a determination that AMI meters are unsafe.  McKnight I.D. at 22 (citing April 11, 2018 Tr. at 366-368, 439-444; April 12, 2018 Tr. at 172). 

[bookmark: _Hlk1138167]Turning to PECO’s rebuttal case, we agree with the ALJ that PECO credibly carried its burden of production in rebuttal.  PECO’s rebuttal evidence included the expert testimony of Mr. Pritchard, Dr. Davis and Dr. Israel.  Mr. Pritchard is PECO’s Manager of Advanced Grid Operations.  He testified that the manufacturers of PECO’s AMI meters obtained written equipment authorization certifications from the FCC and PECO presented evidence that the AMI meters comply with the FCC regulations.  Mr. Pritchard testified that transients exist regardless of the meter type and showed that transients were occurring on the secondary side of the transformer at the McKnight residence when no meter was present.  Mr. Pritchard also testified that PECO uses a licensed, non-mesh system, PECO has fewer radio transmissions than other utilities, and can tune down transmissions from PECO AMI meters.  Mr. Pritchard’s testimony demonstrated that Mr. Bathgate’s concerns do not apply to PECO’s AMI system.  April 12, 2018 Tr. at 179-181, 183-187, 199-202.

[bookmark: _Hlk1712623]Dr. Davis testified that in his opinion, there is no reliable scientific basis to conclude that RF fields from PECO’s AMI meters are capable of producing any adverse biological effects.  Dr. Davis’s testimony sufficiently demonstrated that the McKnights are subject to exposures in the environment that are significantly higher than from an AMI meter.  For example, RF exposure from UHF stations at the service address is 168 times higher than from sitting continuously in front of an AMI meter 24 hours a day, seven days a week.  Dr. Davis testified that Mrs. McKnight’s exposure to RF from UHF TV stations when sleeping in the sailboat in her yard would have been greater in the sailboat, than the exposure from the AMI meter if Mrs. McKnight were inside the house.  April 13, 2018 Tr. at 67. Dr. Davis also demonstrated that the meters do not create transients and actually provide a small reducing effect on transients.   Dr. Davis explained that the proposed AMI meter will decrease the McKnights’ RF exposure by 79% from that of an AMR meter.   April 13, 2018 Tr. at 36-37, 42-44, 51-53, 58-61; PECO Exhs. CD-9, CD-13.

Dr. Israel is a qualified expert in medicine and is the only reliable, qualified expert in this proceeding on issues of RF fields/EMFs and human health.  Dr. Israel reviewed the medical records from Mrs. McKnight’s cardiologist and found that all cardiovascular outcomes were normal.  Based on his extensive knowledge regarding the research on EHS, RF fields and human health, Dr. Israel’s expert opinion is that there is no reliable medical basis to conclude that RF fields from PECO’s AMI meters did or will cause, contribute to, or exacerbate IEI, EHS, or any symptoms or medical conditions reported by Mrs. McKnight.  Dr. Israel’s unequivocal opinion meets PECO’s required burden of production and constitutes legally competent evidence to support a finding of fact on the issue of a causal connection between RF fields from an AMI meter and adverse human health effects. April 13, 2018 Tr. at 194-202, 206-213; PECO Exh. MI-3.

 The Complainants challenged the qualifications of PECO’s experts, the bases of their opinions and certain specific areas of their testimonies.  After careful review of those challenges, however, we agree with the ALJ that the Complainants did not successfully impugn PECO’s rebuttal evidence.  We discuss below our reasons for this conclusion when we specifically address the Complainants Exceptions below.  Accordingly, we affirm the ALJ’s conclusion that PECO met its burden of production in this proceeding.  

Because PECO met its burden of evidence production, the burden of production shifted back to the Complainants.  The Complainants did not introduce surrebuttal evidence into the record to demonstrate a conclusive causal connection between the low-level RF fields from a PECO smart meter and adverse health effects for Mrs. McKnight.  Thus, we affirm the ALJ’s conclusion that the Complainants did not meet their burden of proof in this proceeding.  Moreover, in our opinion, PECO’s expert, Dr. Israel, has extensive background, knowledge, research and experience in the areas of RF fields and human health, and we found his expert testimony on the issue of causation to be more persuasive than the medical opinions of Dr. Prociuk and Dr. Lawrence McKnight.  

We now address below more specifically the Complainants’ Exception Nos. 2, 3, 4 and 5.

[bookmark: _Toc15283471]Complainants’ Exception No. 2 and Disposition 

	Complainants’ Exception No. 2a – Rule of Burden Shifting

In their Exception No. 2a, the Complainants aver that the ALJ erred by not following the rule of burden shifting as cited by the ALJ in Replogle v Pennsylvania Electric Company, 54 Pa. PCU 528 (1980) and Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980) (stating that if the utility rebuts a complainant’s evidence, the burden shifts back to the complainant, who must rebut the utility’s evidence by a preponderance of evidence).  McKnight Exc. at 14.  The Complainants contend that the ALJ erred because she makes no mention anywhere of the Complainants’ extensive surrebuttal to PECO’s testimony, or the additional evidence the Complainants provided that shifted the burden of proof back onto PECO.  The Complainants explain that their Main Brief has an extensive listing of the problems with the PECO expert testimonies beginning on page 28 and extending through page 50.  The Complainants further explain that these 22 pages include countless references to explicit testimony and cross examination as well as exhibits and official artifacts that establish major flaws and misinterpretation in PECO’s expert testimony opinions.  The Complainants aver that it is hard to fathom that the ALJ could not find a single argument or concern listed in these pages even remotely noteworthy to discuss much less accept.  The Complainants contend that this suggests either the ALJ did not read their briefs, or at minimum did not give them proper consideration.  McKnight Exc. at 14-15.

In Replies to the Complainants’ Exception No. 2a, PECO notes that the McKnights did not present any surrebuttal evidence.  PECO explains that the McKnights and their witnesses testified days before PECO’s expert witnesses appeared and were not recalled to give responsive testimony.  PECO explains further that when the McKnights refer to surrebuttal, they are referring to their cross-examination of PECO’s witnesses and their attacks on the qualifications of PECO’s witnesses.  PECO R. Exc. at 3-4, n.1. PECO explains that the McKnights’ argument in the second Exception is that the ALJ erred in not accepting the McKnights’ attacks on the qualifications of PECO’s expert witnesses Dr. Christopher Davis and Dr. Mark Israel.  PECO reiterates the relevant qualifications of its witnesses and provides that the ALJ heard the testimony of these witnesses and was able to evaluate their credibility, credentials, and demeanor.  PECO points out that the ALJ is entitled to take into consideration the qualifications and her judgment of the witnesses’ demeanor in rejecting the McKnights’ attacks on PECO’s witnesses.  PECO R. Exc. at 5. 

PECO explains further that the examples given by the McKnights in the Exception No. 2 are simply wrong.  PECO provides that as to Dr. Davis, the McKnights claim that the ALJ “ignore[ed] his near complete lack of training in biology or understanding of relevant biologic concepts such as how cellular processes work.”  PECO notes that the ALJ did not ignore this argument, but directly dismissed it as follows:

The McKnights note that Dr. Davis does not have formal training in biology.  (April 13, 2018 Tr. at 17).  However, for the past 50 years, he has worked closely with biologists, M.D.s, engineers and physicians examining bioelectromagnetics. (April 13, 2018 Tr. at 17).

PECO R. Exc. at 5 (citing McKnight I.D. at 24).  

		PECO notes that Dr. Davis also responded to Dr. Lawrence McKnight’s questions about expertise in biology as follows:

Dr. Lawrence McKnight:  Is it fair to say, that the biologic aspects is or is not your field?

Dr. Christopher Davis:  I don’t have a degree in biology…But I’ve done a great number of experiments looking at the characteristics of cells, and tissue, electrical activity in heart tissues and things of that nature, where I work very closely with biologists and M.D.s.  And I believe that I’m qualified to talk about a number of aspects of how RF radiation interacts at a cellular level as well as a whole body level.  

PECO R.B. at 6 (citing April 13, 2018 Tr. at 108).  

		PECO explains that the above exchange constitutes the McKnights’ entire surrebuttal evidence on this issue.  PECO avers that the record evidence clearly demonstrates that Dr. Davis has substantial experience in biology and related scientific areas that qualifies him to provide expert testimony on “relevant biologic concepts such as how cellular processes work.”  PECO provides that the ALJ did not “ignore” the McKnights’ claim, but rejected that claim based on the record evidence.  PECO R.B. at 6. 

		Similarly, PECO responds to the McKnights’ claims regarding Dr. Israel’s testimony.  PECO notes that the McKnights’ claim that Dr. Israel’s testimony should not be given weight because he has not treated patients with EHS or written papers on that condition, and because he did not examine Mrs. McKnight.  PECO contends that the ALJ did not ignore this argument, but made it clear that there are ample grounds to give weight to his testimony as follows:

For more than 30 years, Dr. Israel has evaluated scientific studies on power frequency, RF, related research and health.  (April 13, 2018 Tr. at 178-179).  He has taught pediatrics, anatomy, endocrinology, immunology, hematology, neurology, neurosurgery, cardiology, biochemistry, cell biology, genetics, molecular genetics, medical oncology and radiation oncology.  (April 13, 2018 Tr. at 181).  

PECO R. Exc. at 6 (citing McKnight I.D. at 26).  

		PECO notes that Dr. Israel also testified that, in conducting his evaluation of the scientific research on EMF and EHS, he used the same six-step methodology that he uses in the usual course of his medical work to determine whether an exposure causes, contributes to, or exacerbates a reported medical condition or symptoms.  PECO R. Exc. at 7 (citing April 13, 2018 Tr. at 191; PECO Exh. MI-2).  PECO also notes that it described the extensive review of scientific research that Dr. Israel conducted using that methodology in its Main Brief at 60.  PECO avers that the record evidence clearly demonstrates that Dr. Israel has substantial expertise in evaluating and reaching medical conclusions regarding claims that EMF is a cause of adverse health effects, including particularly EHS.  PECO asserts that the ALJ did not “ignore” the McKnights’ claim, but rather rejected that claim based on the record evidence.  PECO R. Exc. at 7. 

In disposition of Complainant’s Exception No. 2a, we disagree with the Complainants’ assertion that the ALJ did not follow the rule of burden shifting as averred in Exception No. 2a.  Because PECO met its burden of evidence production, the burden of production shifted back to the Complainants.  We note that the Complainants’ witnesses testified before PECO’s witnesses and were not recalled for surrebuttal testimony.  The Complainants did not introduce further evidence into the record to demonstrate a conclusive causal relationship between the low-level RF fields from the PECO AMI meter and adverse health effects for the Complainant.  Based on the foregoing discussion, we shall deny the Complainant’s Exception No. 2a. 

Complainants’ Exception No. 2b – Prior Commission Rulings

The Complainants argue in Exception No. 2b that the ALJ also erred by not following prior Commission rulings, specifically, the Maria Povacz v. PECO Energy Company, C-2015-2475023 (Initial Decision issued March 20, 2018) (Povacz I.D.),[footnoteRef:25] wherein ALJ Heep concluded that Ms. Povacz’s health would be adversely affected by the installation of a smart meter.  The Complainants note that the ALJ concluded in this proceeding that the Landis + Gyr meter installed at the McKnights’ residence adversely affected the health of Mrs. McKnight.  The Complainants contend that even though the ALJ has ruled in these two cases that the smart meter has adversely affected customers, ALJ Heep has failed to order any reasonable preventative measures or order any serious investigation into how or why customers have had their health adversely affected by AMI meter installations.  The Complainants state “this ruling therefore represents a failure to exercise care that a reasonably prudent person would exercise.  In other words, this is negligence.”  McKnight Exc. at 15. [25: 	 	Povacz I.D. at 23. ] 


		In response to the McKnights’ Exception No. 2b, PECO avers that the McKnights argue that the ALJ did not fulfill the role recommended for the ALJ in the guidance provided by Kreider to “determine based on the record in this particular case, whether there is sufficient evidence to support a finding that the Complainant was adversely affected by the smart meter or whether use of a smart meter will constitute unsafe or unreasonable service.”  PECO notes that the Commission can resolve Exception No. 2b by following PECO’s recommendation that the Commission not adopt Conclusion of Law No. 8 (relating to the Landis + Gyr meter).  PECO R. Exc. at 8.  

		Regarding the Complainant’s claim in Exception No. 2b that the ALJ ignored prior Commission rulings, specifically the Povacz I.D., we disagree with the Complainant that the findings from the Povacz I.D. apply here.  The Commission recommended in Kreider that “the ALJ’s role…will be to determine based on the record in this particular case, whether there is sufficient evidence to support a finding…”  The ALJ made her conclusions based on the evidence in this proceeding.  Based on the foregoing discussion, we shall deny the Complainant’s Exception No. 2b. 

[bookmark: _Toc15283472]Complainants’ Exception No. 3 and Disposition 

In their Exception No. 3, the Complainants assert that they identified errors in several Findings of Fact in the Initial Decision.  The Complainants provide details of eleven instances where they assert that the ALJ “erred in establishing basic testimony facts.”  We provide a summary of each portion of the third Exception, PECO’s replies and the dispositions for each item below.

Complainants’ Exception 3a. Finding of Fact (FOF) 24 - Removal of the Meter and FOF 25 - Timing of the Stray Voltage Issue 

FOF 24 states:  “At some point in April or May of 2016, the AMI meter was reinstalled at the service address. (April 12 Tr 133-134).”

FOF 25 states:  “The stray voltage issue continued through April and May of 2016. (PECO Exhibit BU-1).” 

The Complainants contend that FOF 24 is incorrect and should read “The meter was removed on May 24, 2016,” not installed.  The Complainants state that FOF 25 is misleading as the stray voltage issue was resolved in mid-2017.  

PECO agrees that the meter was removed on May 24, 2016 and FOF 24 is incorrect.  PECO notes that the ALJ used the correct information on page 18 of the I.D. and thus FOF 24 can be viewed as an immaterial typo.   PECO did not respond to the Complainants’ Exception regarding FOF 25. 

We acknowledge the ALJ’s error in FOF 24.  We note that the correct information was used by the ALJ on page 18 of the I.D. and therefore the typo in FOF 24 did not change the overall disposition of the case or alter the outcome.  

Thus, we are modifying FOF 24 to read as follows: “On May 24, 2016, the AMI meter was removed at the service address.”  

We find FOF 25 does not require a correction, it simply acknowledges that the stray voltage issue was present in April and May of 2016.   

Based on the foregoing, Exception No. 3a is granted, in part, and denied, in part.     

Complainants’ Exception 3b. FOF 43 - Dr. Rea’s Disclosure Statement

FOF 43 states:  “To receive the treatments of Dr. Rea, Mrs. McKnight was required to sign disclosures stating that his treatments were “not endorsed, sanctioned, or supported by the Texas Medical Board.”  (April 10, Tr. 40-42; Late-file Exhibit B).” 

[bookmark: _Hlk12525504]Although the Complainants incorrectly refer to FOF 42 in Exception No. 3b, they substantively object to FOF 43 regarding the disclosure statement required to receive treatment by Dr. Rea.  The Complainants contend that the Texas Medical Board did not make the statement that Dr. Rea’s treatments were “not endorsed, sanctioned, or supported by the Texas Medical Board.”  

In Replies, PECO contends that Dr. Rea signed a Mediated Agreed Order with the Texas Medical Board under which he is required to inform all patients who he treats that his treatment modalities are “not endorsed, sanctioned, or supported by the Texas Medical Board.”  PECO explains that the triggering event that caused the Texas Medical Board to sanction Dr. Rea, and which led to the Mediated Agreed Order, was his treatment of five known, unnamed patients, one of whom was being treated by Dr. Rea for EHS.  PECO points out that Mrs. McKnight signed a disclosure prior to receiving treatment from Dr. Rea in which she was advised that his treatments are not “endorsed, sanctioned, or supported” by the Texas Medical Board.  PECO R. Exc. at 9-10 (citing April 12, 2018 Tr. at 79-84, PECO Cross Exh. 2 at 8).  

		We disagree with the Complainants.  Mrs. McKnight sought treatment for EHS from Dr. Rea and she was required to sign an informed consent form titled “EHC-D Dallas Informed Consent Regarding Chemical Antigen Testing and Therapy” required as part of the Mediated Agreed Order that advised her that Dr. Rea’s testing and treatments, which Mrs. McKnight testified that she received, were “not endorsed, sanctioned, or supported” by the Texas Medical Board.  The form states: “This document is an informed consent form disclosing the nature of intradermal testing and therapy with chemical antigens.”  Mrs. McKnight submitted a copy of the informed consent form that she signed on August 28, 2017 in her late submittal filed with the Commission on May 14, 2018.  The form Mrs. McKnight signed contains the following phrase: “The treatment/antigen therapy being utilized and described by respondent in this disclosure statement is not endorsed, sanctioned, or supported by the Texas Medical Board.” These are the treatments Mrs. McKnight received from Dr. Rea to treat EHS.  

The form also contains the following statements: “The chemical therapy of chemical antigens is considered non-traditional medicine…The effectiveness and therapeutic value of chemical antigen therapy is disputed…The patient is not being injected with actual active agents listed on the antigen.”  We find that the form Mrs. McKnight signed contains the phrase “not endorsed, sanctioned, or supported” by the Texas Medical Board.  The form also provides that the therapeutic value of the therapy is disputed.  Mrs. McKnight testified that Dr. Rea “ran a series of skin tests for antigen neutralization and immuno modulation tests…”  Mrs. McKnight also testified that she received “immune modulation treatment and neutralization injections” from Dr. Rea.  April 10, 2018 Tr. at 27.  Clearly, based on the language in the consent form signed by Mrs. McKnight, the Texas Medical Board does not endorse the therapy Dr. Rea offers specifically for EHS and that Mrs. McKnight received specifically for EHS.  

Accordingly, we shall deny Complainants’ Exception No. 3b. 

Complainants’ Exception 3c. FOF 62 - PECO Exhibit GP-13

FOF 62 states:  “PECO used a Rush Track 7000 Power Quality Meter to measure transients (voltage spikes outside the norm) and waveforms at the service address. PECO Exhibit GP-13 (April 12, Tr. 184).” 

The Complainants except to FOF 62 regarding the use of a power quality meter to measure transients (voltage spikes outside the norm) and waveforms at the service address.  The Complainants provide that the exhibit was reviewed and is completely uninterpretable because PECO used the device incorrectly to measure current and not voltage.  The Complainants claim that Mr. Pritchard admitted under cross examination that he did not know how to interpret this exhibit or correlate it with voltage spikes or transients.  The Complainants argue that GP-13 makes no statement about voltage at all, and no expert on either side could explain how it might be different had a smart meter been present or not.  McKnight Exc. at 16.  

PECO responds with three arguments: (1) transients and harmonics are commonplace on the electrical distribution system whether or not an AMI meter is in use, (2) Dr. Davis conducted measurements of PECO AMI meters and found that they do not create material transients or harmonics (they actually have a filtering effect that reduces transients and harmonics from other sources), and (3) PECO placed a measuring device known as a Rush Track 7000 Power Quality Meter on the transformer just outside the McKnights’ residence for 24 hours and presented the data track of those measurements as PECO Exhibit GP-13.  As PECO provided, Mr. Pritchard sponsored Exhibit GP-13 and testified that the data tracks shown in GP-13 “are very noisy, representing different transients and potentially even harmonics that are occurring in this household” even with no PECO meter of any kind installed.  PECO R. Exc. at 10-11.  

PECO notes that the ALJ allowed the McKnights to submit a late-filed exhibit (Late-Filed Exhibit A) in which they challenged the Rush Track data.  PECO discussed the Late-Filed Exhibit A in its Main Brief as follows:

PECO notes that Your Honor provided the McKnight[s] the opportunity to file a response to PECO readings as a late-filed exhibit, Apr 12 Tr. 277, and that the McKnight[s] took full advantage of that offer.  Unfortunately, in that response they did not limit themselves to documentary evidence or discussion of issues that were part of the record; instead, they introduced off-record testimony from several witnesses for which PECO had no opportunity to cross-examine or respond.  PECO M.B. at 58.

PECO contends that in Exception No. 3c, the McKnights repeat the arguments they first made in their Late-Filed Exhibit A.  PECO provides that the Late-Filed Exhibit A is based on non-record information and the ALJ was correct not to give weight to it.   PECO R. Exc. at 10-12 (citing April 12, 2018 Tr. at 186, April 13, 2018 Tr. at 71-72).

We disagree with the Complainants regarding PECO Exhibit GP-13.  It appears to document the presence of transients and harmonics on the service line at the McKnights’ residence.  Mr. Pritchard testified that the measuring device was positioned on the output side of the transformer at the McKnight residence.  Mr. Pritchard stated that “the Rush Track 7000 was connected to the output of the transformer…and shows the – it characterizes the waveform of the service.”  April 12, 2018 Tr. at 186.  On cross examination, Mr. Pritchard testified that the Rush Track 7000 measures Total Harmonic Distortion (THD).  He testified that the measurement included harmonics and transients.  Regarding the spikes of the chart in Exhibit GP-13, he stated “it could be any number of appliances or devices.  This does not attempt to interpret the – interpret the sources of that, just that there are devices causing transients.”  April 12, 2018 Tr. at 235.  FOF 62 states: “PECO used a Rush Track 7000 Power Quality Meter to measure transients (voltage spikes outside the norm) and waveforms at the service address.”  April 12, Tr 113, 149, 154).” FOF 62 includes a definition of transients as “voltage spikes outside the norm.”  Mr. Pritchard testified that the measurements in PECO Exh. GP-13 included harmonics and transients.  

Based on the foregoing, there is no error in FOF 62.  The Complainants’ Exception No. 3c is denied.  

[bookmark: _Hlk8638353]Complainants’ Exception 3d. FOF 69 – FCC Compliance

FOF 69 states:  “PECO’s AMI meters comply with FCC regulations. (April 12, Tr. 172).” 
 
The Complainants contend that the PECO AMI meters are not in compliance with the FCC regulations as stated in FOF 69.  The Complainants provide that Mr. Pritchard testified that the meters are operating at two watts based on the manufacturer’s specification, but then provided the FCC licenses that allow for 1.2762 watts, 1.3212 watts, and one watt depending on the specific AMI meter model.  According to the Complainants, either Mr. Pritchard gave false testimony, or the AMI meters are not compliant with PECO’s FCC license.  The Complainants also state that the AMI meters do not comply with other FCC regulations regarding conducted emissions as discussed in their Main Brief at page 58.  McKnight Exc. at 17.  

PECO responds that Mr. Bathgate’s testimony regarding a two-watt limitation was based on his belief that PECO operates its AMI system in the unlicensed spectrum.  PECO provides that on the second day of his testimony, Mr. Bathgate admitted that he had not properly studied the PECO system before providing his testimony, acknowledged that PECO’s system operates in a licensed spectrum, and that his testimony on RF transmissions was thus in error and withdrawn.  PECO R. Exc. at 12 (citing April 11, 2018 Tr. at 439-44, Apr. 12 Tr. at 10-11).  PECO notes that Dr. Davis testified that because PECO operates in a licensed spectrum, it is allowed to transmit at a higher power.  PECO R. Exc. at 12 (citing April 11 Tr. at 156-57, Dr. Davis’ testimony at Apr. 13 Tr. at 51).  

We reject the McKnights’ assertion that Mr. Pritchard either gave “false testimony” or the PECO meters were operating out of compliance with their FCC licenses.  The Complainants appear to be referring to the manufacturer’s specifications of the meter as the FCC license.  This is incorrect.  The specifications in PECO Exh. GP-12 for each meter type are not the FCC license requirements for each meter – the specifications are the tested values of the output for the meter type.  PECO Exh. GP-5 provides the operating Transmission Characteristics of the AMI meters as 2 watts as the power of transmission and that is also not a license requirement.  

We disagree with the Complainants that the PECO AMI meters are not in compliance with the FCC regulations as stated in FOF 69.  FOF 69 is referring to Mr. Pritchard’s testimony as follows:

Q: “In your opinion, based on what you know as an expert and what you have seen in these certifications, do PECO’s meters comply with FCC regulations?”  
Mr. Pritchard: “Yes.”

Mr. Pritchard was testifying regarding PECO Exh. GP-12 Grant of Equipment Authorization for the Aclara I-210, Sensus Stratus and the Landis + Gyr Focus meters that PECO uses.  Thus, we shall clarify FOF 69 as follows:

[bookmark: _Hlk15911718]PECO’s AMI meters – the Aclara I-210, Sensus Stratus and the Landis + Gyr Focus models have Grant of Equipment Authorization Certifications issued under the authority of the FCC.    (PECO Exh. GP-12).  

We also disagree with the Complainants regarding their contention that the FCC conducted emissions standards apply to the PECO meters.  We were not persuaded by the Complainants’ witness, Mr. Bathgate.  We note that Mr. Bathgate admitted that (1) he was not familiar with the PECO system before providing his testimony, (2) PECO’s system actually operates in a licensed spectrum, and (3) that his testimony on radio frequency transmissions was incorrect and should be withdrawn.  April 11, 2018 Tr. at 439-44, Apr. 12 Tr. at 10-11).  In contrast, Dr. Davis’ testimony was persuasive.  Dr. Davis testified that Mr. Bathgate applied the wrong FCC regulations to the PECO AMI meters.  Dr. Davis testified that the FCC conducted emissions standards and the limits in the FCC conducted emissions standards do not apply to the PECO AMI meters.  April 13, 2018 Tr. at 49-50.  

Accordingly, based on the foregoing, the Complainants Exception No. 3d is denied.  Nevertheless, upon review, we will modify FOF 69 as discussed above.

Complainants’ Exception 3e. FOF 70 Functionality of an AMI v. AMR Meter

FOF 70 states: 

Mr. Pritchard demonstrated that the only functional differences between AMR meters and AMI meters is the periodicity of radio transmissions, the remote connect/disconnect switch on an AMI meter, and the fact that some AMI meters have a capacitor pump rather than a switch mode power supply. (April 12, Tr. 174-78). 

The Complainants disagree with FOF 70 that describes the functional differences between an AMR and AMI meter.  They contend that FOF 70 is incorrect as the AMR meter transmits at one watt and the AMI meter at two watts.  McKnight Exc. at 17.

PECO replies that Mr. Pritchard testified that PECO’s AMR meters transmitted at one watt and AMI meters transmit at two watts.  PECO has no objection to those operating characteristics being reflected in the I.D., but does not believe that the absence of that data from the I.D. is a material omission that requires any other changes to the I.D.  PECO R. Exc. at 13.

We note that FOF 70 is describing the functionality differences of the AMI and AMR meters.  Mr. Pritchard provided details of the functionality of both types of meters in his testimony on April 12, 2018 at Tr. 174-178 as cited in FOF 70.  He was not describing the transmission wattage levels, but rather was discussing the two block diagrams – PECO Exhibits GP-7 and GP-8 which are labeled AMR Meter Functional Block Diagram and AMI Meter Functional Block Diagram, respectively.  The transmission characteristics of the meters are not part of these Exhibits and not part of the testimony referred to in FOF 70.  The AMR and AMI meter transmission characteristics were presented in Exhibits GP-3 and GP-5 including the power of transmissions for each meter type.  

Based on the foregoing, there is no error in FOF 70. The description in FOF 70 is related only to the functionality of the two types of meters, not the transmission power levels.  Thus, the Complainants’ Exception No. 3e is denied.

Complainants’ Exception 3f. FOF 74 – PECO AMI System Tuning

FOF 74 states:  “Because PECO uses a licensed, non-mesh system, PECO’s AMI system has fewer radio transmissions than any other utility system, including the ability to “tune down” the number of transmissions from each AMI meter. (April 12, Tr. 199-202).” 

The Complainants except to FOF 74 that states that “PECO’s AMI system has fewer radio transmissions than any other utility system, including the ability to ‘tune down’ the number of transmissions from each AMI meter.”  The Complainants claim that Mr. Pritchard testified that no field testing has been done to validate that the meters actually tune down as he expects and therefore this is speculation, not fact that transmissions have been reduced.  The Complainants also state that it is untrue that other utilities don’t have fewer radio transmissions since there are other utilities that don’t have any radio transmissions or don’t use smart meters at all.  McKnight Exc. at 17.

PECO responds that the Complainants did not provide a citation for their statement regarding Mr. Pritchard’s testimony.  PECO states that Mr. Pritchard testified that the purpose of tuning down is to optimize RF transmissions at the lowest level consistent with communications with the backbone and that the tuning down process occurs automatically for every meter after installation as part of the provisioning process.  PECO R. Exc. at 13 (citing April 12, 2018 Tr. at 215-16, 219).  

Clearly the ALJ was discussing AMI systems, not systems without AMI meters.  The ALJ was comparing PECO’s AMI system with its capability to reduce transmissions through a “tune down” process to AMI systems without this capability, especially a mesh system.  We do not find FOF 74 as speculative.  Mr. Pritchard described the details of the “tune down” process and its purpose.  The system is designed to lower the transmissions to a level that is still effective (PECO receives the usage data from the AMI meter) but not excessive, thereby avoiding unnecessary transmissions.  Mr. Pritchard stated:

 Ideally, we’re trying to manage the bandwidth that we have.  A bandwidth is very precious.  And we’re very limited in the amount that we have.  And we tried to make the most benefit of it…If all the meters were on that – that 90 minute transmit…the system would likely not be able to – to perform as well as it is performing. 

  April 12, 2018 Tr. at 216-217.  

We note that FOF 74 can be modified to more clearly define the comparison between mesh and non-mesh AMI systems as follows:  

FOF 74: Because PECO uses a licensed, non-mesh system, PECO’s AMI system has fewer radio transmissions than a mesh AMI system, including the ability to “tune down” the number of transmissions from each AMI meter.  

Therefore, with this modification, Exception No. 3f is granted, in part, and denied, in part. 

Complainants’ Exception 3g. FOF 78 – FCC Findings on Exposures Below the MPE 

FOF 78: “The FCC’s MPEs are designed to avoid human health effects from exposure to high levels of radiofrequency fields; conversely, exposures below the MPE levels do not cause health effects. [(April 13, Tr. 23-24; PECO Exh. CD-3)].”

The Complainants aver that the ALJ erred in the factual statement in FOF No. 78 that the FCC has stated that exposures below MPE levels “do not cause health effects.”  The Complainants provide that the FCC never made this statement.  The Complainants continue with references to non-record materials and a discussion of how these materials should be interpreted.  McKnight Exc. at 17-18.

In response, PECO provides that FOF 78 is citing the testimony and exhibits of Dr. Davis, April 13, 2018 Tr. at 23-24 and PECO Exh. CD-3.   PECO notes that the McKnights argued that Dr. Davis’ conclusions regarding the MPEs should not be accepted in their Main Brief at 44-47.  PECO notes that they responded (PECO R.B. at 13) to this argument as follows:    

The McKnights also refer (pp. 44, 46) to FCC documents that were not presented in evidence and argue that they are “public records” or “ancient documents” that should be admissible as exceptions to the hearsay rule.  PECO hasn’t seen these documents and therefore has no opinion about whether they would have been admissible if offered at hearing, but that isn’t really the point – the point is that they were not offered at hearing.  There was no opportunity to discuss those documents or to ask Dr. Davis his opinion of these documents because the McKnights are introducing them for the first time in their Main Brief – which is unacceptable.

PECO R. Exc. at 13-14.

FOF 78 was referencing Dr. Davis’ testimony (April 13, 2018 Tr. at 23-24 and PECO Exh. CD-3).  The MPE exposure limits were set (with a large safety factor) to avoid human health effects from RF, as Dr. Davis testified.  April 13, 2018 Tr. at 23.   FOF 78 is not quoting the FCC as stating that exposures below the MPE “do not cause” health effects as the Complainants suggest.  FOF 78 relates to Dr. Davis’ testimony.  FOF 78 is hereby modified to make it more precise as follows:  

FOF 78:  The FCC’s MPEs are designed to avoid human health effects from exposure to RF fields, including thermal effects, and to date there is no evidence of powerful biological effects at nonthermal exposure levels. (April 13, 2018 Tr. at 23-24.)  

Therefore, with this modification, Exception No. 3g is granted, in part, and denied, in part.  

Complainants’ Exception 3h. FOFs 79-83 – FCC and International Commission on Non-Ionizing Radiation (ICNIRP) Standards

FOF 79 states:  “The radiofrequency transmissions from PECO’s AMI meters are approximately 5.8 million times lower than the FCC’s MPE. (April 13, Tr. 26‑29; PECO Exh. CD 5).” 

FOF 80 states: “The FCC’s MPE’s are calculated on a 30-minute average exposure; The instantaneous peak transmissions from a PECO AMI meter are approximately 40 times smaller than the amount they are allowed to transmit on an averaged basis. (April 13, Tr. 29-30; PECO Exh. CD-6).” 

FOF 81 states:  “The radiofrequency transmissions from PECO’s AMI meters are approximately 4.4 million times lower than the guidelines of the International Commission on Non-Ionizing Radiation Protection. (April 13, Tr. 31-34; PECO Exh. CD-7).” 

FOF 82 states: “People are exposed to radiofrequency fields from a variety of sources, including cell towers, UHF (TV) transmitters, cell phones, and microwave ovens. (April 13, Tr. 34-35; PECO Exh. CD-8).” 

FOF 83 states:  “The service address is continuously exposed to radiofrequency transmissions from UHF TV transmitters. At the service address, the background exposure to radio frequency fields from UHF stations is 168 times larger than the exposure of continuously sitting one meter in front of an AMI meter 24 hours a day, seven days a week. (April 13, Tr. 36-37; PECO Exh. CD-9).”

The Complainants disagree with the statements in FOF Nos. 79-83.  The Complainants contend that Dr. Davis’ calculations are speculative, have never been verified in the field, and are irrelevant to how biological systems work.  The Complainants provide that Dr. Davis’ calculations do not account for anything other than a hypothetical antenna, and thus do not include the real antenna radiation patterns, or secondary antenna effects, or local field effects in real objects.  The Complainants provide a comparison of Dr. Davis’ cell phone exposure calculations in this proceeding to his calculations in another proceeding.  The Complainants state that “even if the meters are within FCC and ICNIRP limits, it is irrelevant in a case that involves individual biologic variation.”  McKnight Exc. at 18.

PECO responds that in Exception No. 3h, the McKnights claim that Dr. Davis’s calculations are “speculative” in that “they have never been verified in the field,” and raise numerous issues that they believe may not have been addressed in Dr. Davis’ calculations.  PECO notes that the McKnights generally claim that Dr. Davis is bad at math, based on their comparison of testimony that Dr. Davis gave in another case to testimony that Dr. Davis gave in this case.  PECO R. Exc. at 14.  

PECO avers that none of the questions raised by the McKnights were posed to Dr. Davis, and there is thus no record evidence to support a conclusion that his calculations suffer from any of the problems about which the McKnights speculate.  PECO states that it replied to the attack on Dr. Davis’ math skills through the comparison with prior testimony in its Reply Brief at 13-14.  PECO contends that there is nothing speculative about Dr. Davis’ math or calculations.  According to PECO, if the McKnights had prior testimony or other reason to believe that Dr. Davis’ calculations were incorrect, they were required to present that information as evidence or show it to Dr. Davis on cross-examination, but they did not do so.  PECO R. Exc. at 14-15.  

We find no errors in FOFs. 79-83.  We agree with PECO, that the McKnights had the opportunity to present evidence regarding Dr. Davis’ testimony and had the opportunity to ask Dr. Davis about his calculations on cross-examination.  PECO provided a response to the McKnights’ use of extra-record material regarding Dr. Davis’ calculations in their Reply Brief at 13-14 as follows:

PECO does not wish to engage in debate of extra-record materials, but since [the McKnights] made this argument using extra-record materials, it will reply with this proffer:  There are several inputs to the cell phone/AMI calculation that affect the comparison.  One such input is the brand of the Complainant’s cell phone (different cell phones produce different RF levels); another input is whether the person holds the cell phone to their ear, uses earphones, or uses the phone on speaker at arm’s length or greater distance.  The same minutes’ usage combined with a different cell phone brand and different usage style results in a different comparison.  


We do not agree with the Complainants that it is irrelevant that the PECO AMI meters are in compliance with the FCC and ICNIRP limits.  These are the limits that are relevant to PECO’s AMI meters.  PECO must comply with the FCC limits and PECO has shown that their AMI meters are in compliance with the FCC limits.  Therefore, the Complainants’ Exception No. 3h is denied.  

Complainants’ Exception 3i. FOF 84 - RF Transmissions of an AMR v. AMI Meter
	
FOF 84 states:  “Radiofrequency exposure from PECO AMI meters is 79% less than exposure from PECO’s previously used AMR meters. (April 13, Tr. 37-38; PECO Exh. CD-10).” 

The Complainants disagree with FOF 84 and provide that FOF 84 is derived from an assumption that an AMI meter is hypothesized to transmit/burst less frequently and in shorter bursts than the AMR meter.  The Complainants contend that this ignores how a biologic system responds to short bursts of RF energy as provided in section 6.2.2.5.4 of the McKnight M.B.  The Complainants also note that this assumption ignores the fact that the transmission power of the AMI meter is twice that of the AMR meter because it needs to transmit significantly farther.  McKnight Exc. at 19 (citing April 12 Tr. at 150, 154, 213, PECO Exhs. GP-3 and GP-5).  

The McKnights explain that the computations which PECO used are computed from an assumption about normal operation and were not verified by field tests.  The McKnights explain further that if meters are malfunctioning by transmitting more frequently than expected, or by generating unintended secondary antenna effects, then the computations do not hold, and Mr. Bathgate provided testimony to field measurements that suggest this is the case.  McKnight Exc. at 19 (citing McKnight M.B. at 47).  

The Complainants contend that PECO not only never rebutted Mr. Bathgate’s testimony that field measurements are critical because they often differ substantially from theoretic computed values, they instead testified that they have never done field testing.  According to the Complainants, other than PECO Exhibit GP-13, PECO never provided a single quantifiable value that was measured in the field, and GP-13 was deemed uninterpretable because it was incorrectly performed.  The Complainants state that even PECO experts could not interpret the results or state what they meant.  McKnight Exc. at 19 (citing April 11, 2018 Tr. at 376, April 12, 2018 Tr. at 246).

PECO provides that Dr. Davis testified that PECO’s AMI meters will have 79% lower RF transmission than its AMR meters did.  The ALJ adopted this testimony as FOF 84.  PECO contends that the McKnights are incorrect in their statement that Dr. Davis’ calculations “ignore the fact that Mr. Pritchard testified that the transmission power of the AMI meter is twice that of the AMR meter.”  PECO notes that Mr. Pritchard provided the one-watt vs two-watt transmission power information to Dr. Davis for use in his calculations.  PECO R. Exc. at 16 (citing Apr. 12 Tr. at 150, 154).  

PECO explains that Dr. Davis conducted field measurements of the periodicity of transmissions by PECO AMI meters, and they do not transmit every six to seven minutes as Mr. Bathgate claims.  PECO explains further that Dr. Davis used “expensive and extensive high-quality measurement equipment,” because the AMI meters “emit so infrequently, that you need extremely sophisticated equipment to capture the brief on/off periods of the RF transmissions from the meters.”  Dr. Davis was not about to say with certainty what Mr. Bathgate was measuring, other than it was sources other than a single AMI meter, and that AMI meters “don’t transmit with that regularity.”  PECO R. Exc. at 16 (citing Apr 13, 2018 Tr. at 51-53).  

We find no error in FOF 84.  Dr. Davis used the correct power level of two-watts for the AMI meter and he performed field measurements to verify the transmission periodicity.  Although the Complainants included a discussion of PECO Exh. GP-13 in their Exception No. 3i, we note that PECO Exh. GP-13 has no relation to FOF 84 and is not relevant here and we discussed PECO Exh. GP-13 supra in our Disposition of Exception No. 3c.  The Complainants’ Exception No. 3i is denied.  

[bookmark: _Hlk8638401]Complainants’ Exception 3j. FOF 85 – Conducted Emission Standards

FOF 85 states:  “PECO’s AMI meters are not subject to the conducted emission standards of the FCC because those standards apply to unlicensed transmitters, and PECO’s AMI meters use a licensed spectrum transmission. (April 13, Tr. 49-51).” 

The Complainants except to FOF 85, asserting that the PECO AMI meters are subject to the FCC conducted emission standards, rendering FOF 85 likely untrue.  The Complainants provide that no evidence was given to support FOF 85, their expert disagreed, and their review of the FCC regulations cannot find any evidence to support PECO’s assertion.  McKnight Exc. at 19 (citing PECO M.B. at 58).  

PECO contends that PECO’s AMI meters are not subject to the FCC’s conducted emission standards because those standards apply only to unlicensed transmitters, and PECO uses a licensed spectrum.  PECO states that Dr. Davis provided testimony regarding the issue as follows:

Mr. Watson:  Was Mr. Bathgate correct, that the – PECO’s AMI meters are subject to the FCC’s conducted emission limits for Class B digital devices?
Dr. Davis:  No, he’s incorrect.

Mr. Watson:  Did you hear…Mr. Pritchard testify and Mr. Bathgate acknowledge that, in fact, PECO has licenses to use the frequencies that its AMI meter uses?

Dr. Davis:  Yes, I heard that testimony.

Mr. Watson:  Do the FCC’s regulations in Part 15 – Part 15 of the FCC’s regulations, including Section 15.107, which contains their conducted emissions limits, apply to devices that are operated with a license?

Dr. Davis:  No, they don’t apply.

PECO R. Exc. at 17 (citing Apr 13 Tr at 50-51).  

We note that the Complainants’ expert Mr. Bathgate testified that the conducted emission standards apply to the PECO AMI meters.  Mr. Bathgate also testified that the PECO AMI meter exceeds those standards and therefore is not compliant with the FCC standards for conducted emissions.  Mr. Bathgate stated that although he knew about this alleged non-compliance for three years, he did not report this violation to the FCC because he was concerned that if he made such a report to the FCC, it might affect his government clearance and potential income.  Such admission by Mr. Bathgate seriously undermines the reliability of his testimony on this issue.  

Mr. Bathgate acknowledged in his testimony that the FCC requires the manufacturers of AMI smart meters to voluntarily submit testing data that verifies FCC compliance for FCC approval prior to the release of the smart meter for installation.  And that such testing would have been used by the FCC to determine compliance.  April 11, 2018 Tr. at 418-429, Apr 12, 2018 Tr. at 38-39.  FOF 85 is based on and cites Dr. Davis’ testimony providing that PECO AMI meters are not subject to the FCC conducted emission standards.  Dr. Davis testified that the conducted standards do not apply to devices like the PECO AMI meters that are operated with a license.  Given that we find Mr. Bathgate’s testimony regarding the FCC conducted standards unreliable, and further based upon our review of the record and Dr. Davis’s testimony, we find there is no error in FOF 85. Accordingly, the Complainants’ Exception No. 3j is denied.  

Complainants’ Exception 3k. FOF 91 – The Lamech Study


FOF 91 states:  “The Lamech Australian survey referenced by Dr. Procuik in support of EHS is based on self-reporting of symptoms from a population that self-identified as having EHS. (April 13, Tr. 227-28).” 

The Complainants aver that FOF 91 is untrue, that the Lamech study was not based on a population that self-reported as having EHS.  The Complainants explain that the Lamech study included a question about EHS, but stated “Interestingly, the vast majority of Victorian cases did not state that they had been sufferers of EHS, prior to the exposure to the wireless meter.”  The Complainants explain further that the study listed that only 8% considered themselves to be suffering from EHS.  McKnight Exc. at 19 (citing McKnight R.B. at 19).  

PECO points out that the title of the study is “Self-reporting of symptom development from exposure to RF fields of wireless smart meters in Victoria, Australia:  a case series.”  PECO R. Exc. at 17 (citing McKnight Exhibit PP-3).  PECO explains that Dr. Prociuk stated that the Lamech study was “all based on self-reporting.”  PECO R. Exc. at 17 (citing Apr 11 Tr. at 285).  Dr. Israel testified that the Lamech study was based on “individuals who self-identified themselves as being electrosensitive.”  PECO R. Exc. at 18 (citing Apr 13 Tr. 227-28).  

We note that Dr. Prociuk is correct that the Lamech study was “all based on self-reporting” and Dr. Israel is also correct that the study was based on “individuals who self-identified themselves as being electrosensitive.”  

Upon review, the Lamech study focused on data from a public website where people were registering adverse health effects from smart meters by either (1) a health register or (2) a legal register.  The health register posed two questions: (1) “Are you hypersensitive to electromagnetic radiation from sources such as smart meters and mobile phones? and, (2) Has your health been affected following the installation of smart meters?”  The legal register posed the following question: “Do you believe your health has been affected by the installation of smart meters?”  Neither the health register nor the legal register mentioned EHS as a possible symptom.  Only seven people (8%) of the ninety-two participants who consented to use of their data in the study stated that they considered themselves to have been suffering from EHS prior to smart meter exposure, as they were not asked directly about EHS.  Of those seven, only two felt that the smart meter aggravated their conditions.  

We disagree with the Complainants, as the Lamech study did not include a question about EHS.  We also disagree with their characterization of the participants responses regarding EHS.  All of the ninety-two participants reporting symptoms self-identified as either “hypersensitive to electromagnetic radiation” as in question 1 of the health register or they believed their “health has been affected by the installation of smart meters” as stated in the question for the legal register.  McKnight Exh. PP-3.  

However, we find that FOF 91 should be modified to be more precise by using the terms from the Lamech study as follows:

[bookmark: _Hlk15911903]FOF 91. The Lamech Australian survey referenced by Dr. Prociuk in support of EHS is based on self-reporting of symptoms from a population that self-identified as hypersensitive to electromagnetic radiation or suffering health effects from the installation of a smart meter.  

	 Based on the foregoing, the Complainants’ Exception No. 3k is denied.  Nevertheless, upon review, we shall modify FOF 91 as discussed above.

[bookmark: _Toc15283473]Complainants’ Exception No. 4 and Disposition

In Exception No. 4, the Complainants except to the weight of the testimony given to PECO’s witnesses by the ALJ.   According to the Complainants, the ALJ gives significant weight to PECO expert testimony, while inexplicably ignoring expert and surrebuttal testimony of the McKnights’ experts or cross examination. The Complainants provide details of three instances where they assert that the ALJ “erred in placing inappropriate weight and/or inappropriate review of expert testimony.”  McKnight Exc. at 19.  We provide a summary of each portion of Exception No. 4, PECO’s replies and the dispositions for each item below.

[bookmark: _Hlk8219479]Exception 4a.  Testimony of Dr. Israel  


The Complainants contend that ALJ Heep erred in placing weight on medical expert testimony of Dr. Israel and ignored the testimony of the other three physicians- Dr. Rea, Dr. Prociuk and Dr. McKnight.  For example, the Complainants note that the ALJ stated an opinion of Dr. Israel in FOF 92 and on page 27 of the I.D.  The Complainants contend that if Dr. Israel’s opinion can be considered a Finding of Fact, then the opinions of the other physicians should also be Findings of Fact.  The Complainants restate the opinions of Dr. Prociuk and Dr. Rea.  The Complainants aver that there is nothing that should give Dr. Israel’s testimony more credibility than the three other physicians that disagreed with him.  McKnight Exc. at 19-20.  

In Replies to the Complainant’s Exception No. 4a, PECO maintains that it demonstrated Dr. Israel’s expertise and showed why his expert opinion is entitled to great weight.  PECO R. Exc. at 18 (citing PECO R. Exc. at 3-7, PECO M.B. 60-61).  PECO contends that it demonstrated in PECO’s Main Brief at 41-43 that Dr. Lawrence McKnight’s testimony did not rise to the level of proving, by a preponderance of the evidence, that PECO’s AMI meters cause, contribute to, or exacerbate Mrs. McKnight’s symptoms.  PECO explains that it demonstrated that Dr. Prociuk admitted that scientific proof that AMI meters would harm Mrs. McKnight does not exist.  PECO R. Exc. at 18 (citing PECO M.B. at 44-45).  PECO explains further that Dr. Rea’s opinions are not entitled to any weight.  PECO R. Exc. at 18 (citing PECO R. Exc. at 9-10, PECO M.B. at 51-55).  PECO reasons it was correct for the ALJ to conclude that Dr. Israel provided the most persuasive testimony on health issues.  PECO R. Exc. at 18.  

Based upon our review of the record, we shall deny the Complainants’ Exception No. 4a.  In support thereof, we concur with PECO’s assertions in its Replies and refer to our Disposition supra.

Exception 4b.  Testimony of Dr. Davis

The Complainants contend that the ALJ erred in placing weight on the scientific expert testimony of Dr. Davis in a case of individual safety.  The Complainants explain that the ALJ notes in passing the McKnights’ objection that Dr. Davis does not have training in biology, but the ALJ ignores the reasons why the McKnights have concerns about this.  The Complainants contend that the ALJ never questions the extensive inconsistencies in Dr. Davis’ testimony, or why his misunderstanding of biology might be relevant for the kinds of statements he made.  McKnight Exc. at 22 (citing McKnight M.B. at 36-44).  The Complainants point out that Dr. Davis is not a physician and they contend that Dr. Davis cannot make any valid statement of dosing for an individual that has a disease state. The Complainants aver that, at best, Dr. Davis could only ever state that a normal healthy animal would or would not be affected by EMF based on his calculations.  McKnight Exc. at 22.  The Complainants explain that Dr. Davis’ references to what EMF dose an average person or animal might detect, cannot rebut the testimony of an individual who states they are not average and have demonstrated in blinded testing (when the subject is unaware of the exposure) that they can reliably detect EMF at lower doses.  McKnight Exc. at 22.   According to the Complainants, Dr. Davis computed his values by incorrectly averaging short powerful bursts of energy over extended periods of time based on misinterpretation of the FCC guidance.  The Complainants explain that this can make any values seem trivially small, however it ignores the reality that biologic organisms do not average powerful bursts in the same way.  The Complainants aver that a 1-watt AMR is less problematic than a 2-watt AMI meter.  The Complainants contend that Dr. Davis’ lack of knowledge or consideration of this basic biologic fact completely invalidates all of his computations and comparisons.  McKnight Exc. at 22-23.

PECO responds to Exception Nos. 4b and 4c regarding Dr. Davis’ testimony by noting that the I.D. (pp. 23-26) cites extensively to the testimony of Dr. Davis, who was recognized as an expert in physics, biophysics, chemistry, electrical engineering, electromagnetics, bioelectromagnetics, and dosimetry.  According to PECO, the McKnights do not argue that the ALJ should have given more weight to the testimony of their witness for the simple reason that they did not sponsor an expert in most of the subject matter areas in which Dr. Davis testified.  While Mr. Bathgate was recognized as an expert in electrical engineering, the McKnights did not offer an expert witness in physics, biophysics, chemistry, electromagnetics, bioelectromagnetics, and dosimetry – all of which are fields in which Dr. Davis was recognized as an expert – and thus they had no countervailing testimony to weigh against Dr. Davis’ testimony in those fields.  PECO R. Exc. at 18-19.

PECO contends that the McKnights’ argument that Dr. Davis does not have training in biology is not a valid criticism as PECO demonstrated in its Reply to Exception 2a.  PECO provides that it responded to the McKnights’ assertion that Dr. Davis made math mistakes in its reply to Exception No. 3h.  PECO R. Exc. at 19.

We find that the ALJ noted the McKnights’ assertion that Dr. Davis does not have experience in biology but rejected the argument.  I.D. at 24.  It is not relevant that Dr. Davis is not a physician.  He was not qualified as an expert in medicine and is not testifying as an expert in medicine.  We do not find that Dr. Davis calculated his values incorrectly.  The calculation of the FCC MPE takes into account the energy level of transmissions and duration of either a 1-watt AMR or a 2-watt AMI meter.  The FCC MPE is calculated over a thirty-minute average, but even if the meter transmitted continuously at the peak value, it would be compliant with the FCC MPE.   We find that the ALJ gave proper weight to Dr. Davis’ testimony in regard to the FCC compliance and other matters.  Accordingly, we shall deny Exception No. 4b.   

Exception 4c. Testimony of Mr. Bathgate, Mr. Pritchard and Dr. Davis

The Complainants take exception to the ALJ’s statement that Dr. Davis rebutted Mr. Bathgate’s testimony and that Dr. Davis used “expensive, high quality equipment.”  McKnight Exc. at 23 (citing I.D. at 25, April 13, 2018 Tr. at 53).  The Complainants aver that on cross examination, Dr. Davis could not give any details of exactly what he did, and PECO refused to offer a report when asked to see those details.  McKnight Exc. at 23 (citing April 13, 2018 Tr. at 149).  The Complainants assert that Dr. Davis’ experiment was done under highly questionable circumstances and could not be validated.  The Complainants state that for the ALJ to accept this testimony is “giving the utility license to make statements without any consideration to opposing argument or even an opportunity to provide relevant surrebuttal.”  McKnight Exc. at 23.  

The Complainants provide that in contrast to Dr. Davis, Mr. Bathgate showed his experimental procedures, preconditions and baseline testing, described the make and model equipment and repeated his experiments several times, provided graphical outputs with quantified values, and all of this was added to the evidence for all to see.  McKnight Exc. at 23. 

According to the Complainants, Mr. Pritchard did not significantly rebut the testimony of Mr. Bathgate.  The Complainants provide that the ALJ noted that Mr. Pritchard provided PECO Exhibit GP-11 as the certificates of authorization from the FCC, yet the ALJ failed to notice that the certificates state values that indicate the meters are out of compliance.  The Complainants state that the power output testified by Mr. Pritchard exceeds the values given on GP-11.  McKnight Exc. at 23 (citing McKnight M.B. at 56).  The Complainants note that the ALJ indicates that Mr. Pritchard rebutted the notion of a secondary antenna effect because he found the meter readings of the HF35C unreliable.  The Complainants contend that the logic used by Mr. Pritchard that the device might have been in the near field, and therefore measured incorrectly was actually rebutted by Dr. Davis and Mr. Pritchard never actually verified if the HF35C was reading incorrectly or if it was the AMI meters were functioning not as expected.  McKnight Exc. at 24 (citing McKnight M.B at 56, 59).  Regarding secondary antenna effects, the Complainants aver that there are many reasons why Mr. Pritchard’s findings may have differed from Mr. Bathgate’s results.  The Complainants contend that neither Mr. Pritchard nor Dr. Davis directly stated that the secondary antenna effect was not possible.  McKnight Exc. at 24.  

PECO responds to the Complainants’ exception to Dr. Davis’ testimony by providing details of Dr. Lawrence McKnight’s cross examination of Dr. Davis regarding Dr. Davis’ study that found that PECO’s AMI meters reduce harmonics and transients as follows:

Dr. Lawrence McKnight:  Basically, in order to understand what exactly was done, we would need also to know what meters were there, what comparisons were actually done, and how you determine specifically the no response seen or the-.

ALJ Heep:  Why don’t you ask him that one at a time.

***
Dr. Davis:  I was using a high-quality Hewlett Packard dynamic signal analyzer to see the frequency spectrum of the harmonics and transients.

Dr. Lawrence McKnight:  Was that an oscilloscope or was it a separate device?

Dr. Davis:  It’s a dynamic signal analyzer.  It tells you what frequency content is in the signal.  It’s a much better way of seeing what is present that just looking at an oscilloscope trace.

Dr. Lawrence McKnight:  When you made your measurements for the three different meters, did you find any difference between the different meters?

Dr. Davis:  There were small differences.

Dr. Lawrence McKnight:  Which one was better?
Dr. Davis:  All of them reduced the harmonics and transients on the line but the Aclara was a little bit better than the other two in how much it reduced the harmonics and transients.

Dr. Lawrence McKnight:  We probably won’t be able to make a reasonable – but I’ll argue it in brief.  Just out of curiosity, it reduced the transients.  Why would a smart meter, or any meter for that matter, reduce transients?

Dr. Davis:  Well, because it’s a nonlinear device to a small extent and so it provides a little bit of a filtering function.  It has no generating function inside it.  It just measures the electricity that’s going through it.  

Dr. Lawrence McKnight:  I would like to move on.

PECO R. Exc. at 20 (citing April 13, 2018 Tr. at 149-51).  

PECO contends that Dr. Davis gave details of exactly what he did.  PECO states that it demonstrated Dr. Davis’ expertise and showed why his expert opinion is generally entitled to great weight.  PECO avers that the ALJ was correct to cite Dr. Davis’ testimony extensively and to rely upon it in reaching her determination.  PECO R. Exc. at 20 (citing PECO M.B. at 59-60).  

PECO provides that it presented extensive rationale for rejecting Mr. Bathgate’s testimony in its Main Brief at 45-51.  PECO states that it should be noted that Mr. Bathgate’s testimony was concerned with possible interferences with other sources of radio operations and did not address safety or health.  PECO R. Exc. at 21.  PECO notes that its Main Brief demonstrated Mr. Pritchard’s expertise and showed why his expert opinion is generally entitled to great weight.  PECO R. Exc. at 21 (citing PECO M.B. at 55-58).  

[bookmark: _Hlk8219665]		Based on our review of the record and the foregoing discussion and analysis, we shall deny the Complainant’s Exception No. 4c.  In contrast to what the Complainants averred, Dr. Davis provided clear testimony regarding the testing he did on the PECO AMI meters to measure transients and harmonics.  Dr. Lawrence McKnight had the opportunity to ask Dr. Davis more questions about the testing but did not do so.  Regarding Mr. Bathgate’s testimony, we note that Mr. Bathgate testified that he was unfamiliar with the PECO AMI system and he acknowledged his testimony relative to RF was incorrect. April 12, 2018 Tr. at 11.  Regarding Mr. Pritchard’s testimony, we note that Mr. Pritchard testified that he used the HF35C meter that Mr. Bathgate used.  He testified that he tried the HF35C in urban, suburban and rural environments, even outside of PECO service territory.  Mr. Pritchard found that the HF35C meter “reacts in very unpredictable ways” and it spiked from background RF.  When trying to verify Mr. Bathgate’s assertion that PECO’s meters transmit more often than their specifications, Mr. Pritchard stated he used the HF35C to measure emissions from a Landis + Gyr meter and found the HF35C was either extremely quiet or the meter was pegged continuously due to background emissions.  April 12, 2018 Tr. at 188-190.  We conclude that Mr. Pritchard’s testimony was more convincing than Mr. Bathgate’s testimony.   We find that the ALJ was correct in relying on Dr. Davis’ testimony and the testimony of Mr. Pritchard.  Therefore, we shall deny Complainants’ Exception No. 4c.  

[bookmark: _Toc10812937][bookmark: _Toc15283474]Complainants’ Exception No. 5 and Disposition

[bookmark: _Hlk1133814]In their Exception No. 5, the Complainants argue that the ALJ erred by concluding that substantial evidence does not support a finding that Mrs. McKnight suffers from EHS that would be negatively affected or worsened if any AMI meter is installed.  The Complainants provide that it is hard to see where the ALJ could ever come up with an assertion that Mrs. McKnight does not suffer from EHS since no expert in this case – not ever Dr. Israel, or Dr. Davis every seriously questioned or denied that Mrs. McKnight suffers from EHS.  The Complainants aver that three physicians – Dr. Rea, Dr. Prociuk and Dr. McKnight – testified that another AMI meter will cause exacerbation of Mrs. McKnight’s symptoms.  McKnight Exc. at 25.  The Complainants provide that Dr. Prociuk stated concern that another smart meter will cause Mrs. McKnight to have symptom exacerbation and more cardiac symptoms and that his concern is related to the EMF from the smart meter.  McKnight Exc. at 25 (citing April 11, 2018 Tr. at 256, 312).  

[bookmark: _Hlk8733138]The Complainants disagree with the ALJ’s statement that the medical community has not accepted EHS as a condition.  McKnight Exc. at 25 (citing I.D. at 27).  They note that the ALJ quotes Dr. Prociuk as stating that EHS has not reached the level of being a formal diagnosis, and that there is no diagnostic test for EHS.  McKnight Exc. at 25 (citing I.D. at 22).  The Complainants maintain that not being a “formal diagnosis” does not matter because the ALJ completely misunderstands what Dr. Prociuk was referring to when he talks about a “diagnosis.” McKnight Exc. at 25 (citing McKnight M.B. at 17).   The Complainants explain that Dr. Prociuk indicated that Mrs. McKnight’s symptoms were entirely consistent with EHS and he felt that the AMI meter was “injurious to her health and should be avoided at all costs.”  McKnight Exc. at 25-26 (citing April 11, 2018 Tr. at 29-30).   

According to the Complainants, only Dr. Rea was recognized as an expert in EHS.  Dr. Rea stated the Mrs. McKnight suffers from a biologically unusual sensitivity to EMF.  McKnight Exc. at 26 (citing April 12, 2018 Tr. at 68).  The Complainants assert that the ALJ is not a physician and is not qualified to assign diagnoses and make assertions that Mrs. McKnight “does not suffer from EHS” or any disease.  McKnight Exc. at 26.  

[bookmark: _Hlk8733552]In its Replies, PECO submits that it has never argued that Mrs. McKnight is not suffering real symptoms.  But PECO notes that this is not the same thing as saying that the symptoms are caused by sensitivity to EMF (which is the definition of EHS) or that exposure to PECO’s AMI meters will harm her.  PECO provides that Dr. Prociuk stated that EHS has not reached the level of being a formal diagnosis, that there is no diagnostic test for EHS, and he did not conduct any diagnostic test for EHS on Mrs. McKnight.  PECO R. Exc. at 21-22 (citing April 11, 2018 Tr. at 277-278).  Dr. Prociuk also admitted that the science regarding EHS is in its “clinical infancy” and that, as to any connection between EHS and exposure to AMI meters, “such a connection is not well-established.”  PECO R. Exc. at 22 (citing April 11, 2018 Tr. at 288-289).  

PECO provides that Dr. Rea stated that he had done a diagnostic test of Mrs. McKnight and concluded that she has EHS based on that test.  PECO supplies that it demonstrated that Dr. Rea’s diagnostic test is not scientifically reliable, that he did not test Mrs. McKnight at the frequencies used by PECO’s AMI meters, and that there are other reasons to give no weight to Dr. Rea’s opinions.  See also PECO Reply to Exception No. 3b.  PECO R. Exc. at 22 (citing PECO M.B. at 51-55).  
PECO points out that Dr. Davis stated that for people who claim or self-report that they have EHS “[n]obody denies that these people have symptoms, but nobody has been able to show that the symptoms are caused by exposure to EMFs”.  PECO R. Exc. at 22 (citing April 13, 2018 Tr. at 154).  Dr. Davis also stated that there is no reliable scientific basis to conclude that RF fields from PECO’s AMI meters are capable of producing any adverse biological effects.  PECO R. Exc. at 22 (citing April 13, 2018 Tr. at 42-44; PECO Exh. CD-13).   

PECO submits that Dr. Israel stated that when a person self-identifies as having EHS, the symptoms are real, but those symptoms “are not caused by exposure to RF fields.” PECO R. Exc. at 22 (citing April 13, 2018 Tr. at 284).  Dr. Israel testified that there is no reliable medical basis to conclude that RF fields from PECO’s AMI meters did or will cause, contribute to, or exacerbate IEI, EHS, or any symptoms or medical conditions reported by Mrs. McKnight.  PECO R. Exc. at 22 (citing April 13, 2018 Tr. at 194-202; PECO Exh. MI-3).  PECO notes that Dr. Israel also counseled that:

[T]here is a ton of information here.  I mean, overwhelming ton of information, including the reality that the exposure is minuscule compared to what you’re experiencing - as Dr. Davis testified, as I interpreted, as to what you’re exposing every day.  Move on.  It’s not the smart meter.  Let’s go figure out what the problem is.

  PECO R. Exc. at 22 (citing April 13, 2018 Tr. at 265-266).  

Upon review, we shall deny the Complainants’ fifth Exception for the reasons discussed below.  We disagree with the Complainants’ assertion that they have proven Mrs. McKnight has EHS.  We cannot rely on Dr. Rea’s testimony that he tested Mrs. McKnight and found her sensitive to certain frequencies of RF.  Dr. Israel and Dr. Davis testified that Dr. Rea’s testing was not scientifically sound.  Dr. Prociuk stated that his medical opinion that Mrs. McKnight would be harmed by an AMI meter was not based on scientific proof, but rather his privilege as a clinician to act without scientific proof.  The Complainants disagree with Dr. Prociuk’s statement that EHS is in a stage of “clinical infancy” and that there is no diagnostic test for EHS.  April 11, 2018 Tr. at 278, 288-290.  We are not persuaded by the Complainants argument that the ALJ misunderstands what Dr. Prociuk was referring to when he talks about a “diagnosis.”  Dr. Prociuk based his opinion that Mrs. McKnight would be harmed by an AMI meter on Mrs. McKnight’s description of her symptoms, not any diagnostic testing.  April 11, 2018 Tr. at 258.  The ALJ did not err when she stated “the evidence does not support a finding that …Mrs. McKnight suffers from EHS...”  McKnight I.D. at 19. Based on the foregoing discussion, we shall deny the Complainants’ Exception No. 5.

[bookmark: _Toc15283475][bookmark: _Toc10812943]Whether Substantial Record Evidence Supports the ALJ’s Finding that “Some Other Interaction” with the Landis + Gyr AMI Meter and the Environment at the Complainant’s Service Address Caused or Will Cause Adverse Health Effects for the Complainant

1. [bookmark: _Toc15283476]Position of the Parties

The Parties did not present positions on this issue in their Main or Reply Briefs.  

1. [bookmark: _Toc15283477]ALJ’s Initial Decision

The ALJ concluded based on the record evidence, as discussed extensively above, that the Complainants failed to demonstrate by a preponderance of the evidence that Mrs. McKnight’s health will be adversely affected by the RF fields from any PECO smart meter.  At the same time, the ALJ concluded that the preponderance of the evidence supports a finding that Mrs. McKnight became ill after the installation of the Landis + Gyr meter when the McKnights were concurrently experiencing a voltage problem at their residence.  McKnight I.D. at 1, 19.  The ALJ concluded that the evidence shows that Mrs. McKnight began to suffer ill health effects after installation of the Landis + Gyr meter on two occasions, concurrently with the stray voltage issues experienced by the McKnights.  The ALJ cited Kreider and found that “the record in this particular case” supports a finding that Mrs. McKnight became ill when a particular meter, Landis + Gyr (serial number 127832547) was installed at the McKnight residence under these particular circumstances.  The ALJ concluded that re-installation of the Landis + Gyr smart meter at the service address would be unreasonable under Section 1501.  I.D. at 19.  

In Conclusion of Law No. 8, the ALJ states: 

There is sufficient evidence to support a finding that Mrs. McKnight will be adversely affected by reinstallation of the Landis + Gyr AMI meter #127832547 and that reinstallation of the Landis + Gyr AMI meter #127832547 would constitute unsafe or unreasonable service in violation of 66 Pa.C.S. § 1501. Kreider v. PECO Energy Co., Docket No. P‑2015‑2495064 at 23 (Order entered Jan. 28, 2016) (citing Woodbourne-Heaton, 1992 Pa. PUC Lexis 160, at *12-13). 

In support of Conclusion of Law No. 8, the ALJ stated the following regarding stray voltage and the McKnights’ meter:  

There was evidence presented by the Complainants that Mrs. McKnight became ill after the Landis + Gyr meter #127832547 was installed at the service address.  This was not rebutted by PECO.  However, concurrently the McKnights were having a voltage problem at their residence, which PECO made every attempt to repair.  This suggests some interaction with that meter and the environment of the service address.

McKnight I.D. at 27 (emphasis added).

Based on the foregoing, the ALJ ordered that (1) PECO is prohibited from reinstalling the Landis + Gyr AMI meter No. 127832547 at the service address, and (2) PECO is to investigate the service address for stray voltage and correct any issues as soon as practicable.  I.D. at 31.

1. [bookmark: _Toc15283478]PECO’s Exception No. 1 and Complainants’ Reply

In its first Exception, PECO excepts to Conclusion of Law No. 8 and the supporting discussion appearing on page 27 of the Initial Decision.  PECO avers that the record evidence does not support the ALJ’s conclusion that there was “some interaction” with PECO’s Landis + Gyr AMI meter and the environment at the Complainants’ service address.  PECO contends that the I.D. fails to make clear that there is absolutely no testimony in this proceeding to support the view that there was “some interaction” with PECO’s AMI meters other than EMF that caused or would cause Mrs. McKnight to have adverse health effects.  PECO contends that the McKnights put on a case that Mrs. McKnight has EHS and that exposure to RF fields/EMF affected her EHS but failed to meet their burden of proof.  PECO states that no unidentified “some interaction” between PECO’s Landis + Gyr AMI meter and the environment, other than the claimed EMF interaction was discussed.  PECO Exc. at 3.   

PECO states that the McKnights provided testimony only on EHS and possible EMF mechanisms that they believe could cause EHS and the McKnights did not present testimony regarding an unknown, unidentified interaction between PECO’s Landis + Gyr meter and the environment.  PECO Exc. at 4.  

PECO states that Russell Brocato testified that stray voltage is unrelated to meter type.  Mr. Brocato is a retired PECO employee who had worked on the stray voltage issue at the McKnight residence.  PECO provides that Mr. Brocato’s testimony does not support the view that the unnamed, unidentified environmental interaction is “stray voltage” as follows: 

ALJ Heep:  Also, stray voltage arises from what?

Mr. Brocato:  Stray voltage arises from loose connections, capacitance, balancing on the three phase.

ALJ Heep:  So it’s not directly related to the type of meter that you have?

Mr. Brocato:  No.  I would say no.

PECO Exc. at 4-5 (citing April 10, 2018 Tr. at 222 [emphasis added]).

PECO avers that Dr. Prociuk’s testimony was exclusively focused on EMF and does not provide any evidentiary support for the conclusion that there is an unnamed, unidentified interaction between PECO’s Landis + Gyr meter and the environment.  PECO notes that the ALJ stated “Dr. Prociuk’s concerns with the AMI meter are ‘entirely related to EMF’.”  PECO Exc. at 5 (citing April 11, 2018 Tr. at 312).  PECO explains that Dr. Prociuk clearly identified EMF as the concern, not any other factor related to the smart meter when he testified as follows:

ALJ Heep:  Is [your conclusion re medical contraindication] pertaining to the smart meter because of EMFs or are you just concerned that the smart meter itself – there’s something about the smart meter that’s contrary to their health?

Dr. Prociuk:  No.  It’s entirely related to EMF.  That is the whole health issue with respect to smart meter is the EMF.  I’m unaware of any other factor with respect to the smart meter that is of concern.  

PECO Exc. at 6 (citing April 11, 2018 Tr. at 312) [emphasis added].  

PECO provides that Mr. Bathgate’s testimony supports the view, from an engineering perspective, that there is no unknown “other” in PECO’s Landis + Gyr meter.  Mr. Bathgate stated in regard to smart meters in general that there are “no unique circuit components that are not also used in many industrial control and power switching systems in the market today.”  PECO Exc. at 6 (citing April 11, 2018 Tr. at 411-412).   

According to PECO, Mr. Pritchard also testified that there is nothing unusual or “other” about the components used in PECO smart meters.  Mr. Pritchard testified that the AMI meters are functionally the same across the various AMI meter types, and that there are no functional differences between the existing AMR and AMI meters.  PECO Exc. at 8 (citing April 12, 2018 Tr. at 174-178).  

PECO provides that Dr. Davis testified that there is nothing about any components in PECO’s AMI meters that is capable of causing biological effects in people.  PECO argues that this testimony runs directly contrary to the ALJ’s finding that there is an unidentified, unnamed aspect of the Landis + Gyr AMI meter that is interacting with the environment at the McKnight residence in some unknown way.  PECO Exc. at 8 (citing April 13, 2018 Tr. at 76).  

In its Replies to PECO’s Exception, the Complainants explain that they provided testimony that EMF was the likely causal mechanism and still feel strongly that this is the most likely explanation of events.  But the Complainants provide, the identification of an exact mechanism is not required to make medical decisions when a proximal cause has been identified.  According to the Complainants, they established the case of specific interaction between the AMI meter and Mrs. McKnight’s body independently of any intermediate causal mechanism.  The Complainants aver that without any understanding of the mechanism, the only appropriate action is continued indefinite use of a jumper plate because it has been shown to not cause Mrs. McKnight’s symptoms.  McKnight R. Exc. at 3-4.  

The Complainant’s agree with PECO that the stray voltage issue is a separate and unrelated matter.  McKnight R. Exc. at 4.  Regarding Dr. Prociuk’s testimony, the Complainants note that even if all exact intermediate mechanisms are unknown from scientific studies, the clinician is still obliged to make reasonable therapeutic choices and Dr. Prociuk recommended avoidance of the AMI meter.  The Complainants note that Dr. Prociuk explained the role of the clinician as an interface between the science and the patient’s subjective experience.  Dr. Prociuk testified that this requires the clinician to act even while science may still have uncertainty.  McKnight R. Exc. at 4 (citing April 11, 2018 Tr. at 290).   The Complainants assert that Dr. Davis is unqualified to opine on this topic because he does not have appropriate background in biology.  McKnight R. Exc. at 5.  The Complainants argue that Dr. Israel’s testimony can be interpreted to mean that he had no opinion on causes.  McKnight R. Exc. at 6. 

1. [bookmark: _Toc15283479]Disposition

We find that there is a lack of record evidence to support the finding that Mrs. McKnight’s health will be adversely affected by the re-installation of the Landis + Gyr meter.  The ALJ based her finding on the belief that Mrs. McKnight’s reports of ill health occurred concurrently with the stray voltage issues at the service address.  McKnight I.D. at 19.  The ALJ essentially relies upon the circumstantial evidence in the record showing a correlation between the timing of Landis + Gyr meter installation and Mrs. McKnight’s self-reported worsening of her symptoms to infer causation between the two and inexplicably ignores all of the other evidence on the record that was used by the ALJ to conclude that there is insufficient evidence to support a finding that RF fields/EMFs from any AMI meter caused or will cause her health symptoms.   

As to the ALJ’s stray voltage theory, the Complainants and PECO agree that the stray voltage issue is resolved and is a separate issue entirely.  The Complainants stated that they provided testimony that EMF was the likely cause of her health symptoms, while noting that they did not need to show the exact mechanism of how RF fields or EMFs cause her symptoms.  McKnight R. Exc. at 3.  The McKnights explain that the ALJ’s stray voltage theory is contrary to testimony from Mrs. McKnight that her symptoms improved significantly during the interim period of May 24, 2016 through September 9, 2016 when the meter was removed, but the stray voltage problem was still there.  McKnight Exc. at 11 (citing April 10, 2018 Tr. at 12).  The McKnights state: “The ALJ’s stray voltage theory here is not supported by the evidence and was not postulated by any expert on either side to be related to the cause of [Mrs. McKnight’s] symptoms.  McKnight Exc. at 11. 

Mr. Bathgate testified that there “are no unique circuit components” in the AMI meter.  April 11, 2018 Tr. at 411-412.  Mr. Pritchard testified that the AMI meters and AMR meters are functionally the same.  Apri1 12, 2018 Tr. at 174-178, PECO Exhs. Gp-7, GP-8).  Dr. Davis examined the AMI meters and found there is nothing about the PECO AMI meter components that is capable of causing biological effects in people.  April 13, 2018 Tr. at 76.  Moreover, as discussed above, Dr. Prociuk’s testimony does not demonstrate that she has EHS or that the AMI meter caused Mrs. McKnight’s symptoms.   

[bookmark: _Hlk1728112][bookmark: _Hlk1462891]Therefore, we shall grant PECO’s Exception No. 1.  Accordingly, we shall reverse the ALJ’s finding that “re-installation of the Landis + Gyr smart meter at the service address would be unreasonable under Section 1501” and the related Conclusion of Law No. 8 that “There is sufficient evidence to support a finding that Mrs. McKnight will be adversely affected by the reinstallation of the Landis + Gyr AMI meter #127832547 and that reinstallation of the Landis + Gyr AMI meter #127832547 would constitute unsafe or unreasonable service in violation of 66 Pa. C.S. § 1501.” [Citations omitted].  McKnight I.D. at 19; COL No. 8.  We shall also reverse the ALJ’s related directive in Ordering Paragraph No. 2 that PECO shall not reinstall the Landis + Gyr meter #127832547.  We shall vacate the ALJ directive in Ordering Paragraph No. 4 that restricts the type of AMI meter PECO may install.  McKnight I.D. at 31; Ordering Paragraphs Nos. 2 and 4.

[bookmark: _Toc15283480]Whether Substantial Record Evidence Supports the ALJ’s Finding that a Stray Voltage Problem Continues at the Complainants’ Residence 

1. [bookmark: _Toc10812953][bookmark: _Toc15283481]Positions of the Parties

The Parties did not present positions on this issue in their Main or Reply Briefs.  
[bookmark: _Toc10812954][bookmark: _Toc15283482]ALJ’s Initial Decision

The ALJ reasoned that the evidence showed that Mrs. McKnight began to suffer ill health effects after installation of the Landis + Gyr meter on both occasions, concurrently with the stray voltage issues.  The ALJ concluded that re-installation of the Landis + Gyr meter at the service address would be unreasonable under Section 1501.  McKnight I.D. at 19.  The ALJ found that “some interaction with that meter and the environment of the service address” occurred.  McKnight I.D. at 27.  The ALJ prohibited the re-installation of the Landis + Gyr meter in Ordering Paragraph No. 2 and ordered PECO, in Ordering Paragraph No. 3, to investigate the stray voltage issue.  McKnight I.D. at 31.  

[bookmark: _Toc15283483]PECO’s Exception No. 2 and Complainants’ Reply

In PECO’s Exception No. 2, PECO avers that the stray voltage issue at the McKnight residence has been resolved.  PECO notes that Ordering Paragraph No. 3 directs PECO to conduct a stray voltage investigation at the McKnight residence and to conduct remediation on PECO’s facilities, if any is needed.  PECO Exc. at 11-12.  

PECO provides that the record evidence in this proceeding establishes that the McKnights called PECO in March 2016 to report that they had a stray voltage issue; that PECO fielded personnel to investigate and remediate stray voltage; that the PECO personnel found a stray voltage issue existed at the residence; that the stray voltage issue was nothing extraordinary or unusual; that PECO remediated the stray voltage problem; that stray voltage is not related to the type of meter that is installed; and that the Parties considered the stray voltage problem resolved.   PECO asserts that there is no evidence that a stray voltage problem still exists or that stray voltage needs to be investigated or remediated.  PECO Exc. at 11.

In Reply to PECO’s Exception No. 2, the Complainants agree that the record evidence does not support Ordering Paragraph No. 3 requiring stray voltage investigation and remediation.  McKnight R. Exc. at 6.
	 
[bookmark: _Toc10812956][bookmark: _Toc15283484]Disposition

Mrs. McKnight testified that the stray voltage issue was resolved.  April 10, 2018 Tr. at 43.  Dr. McKnight testified that the stray voltage issue was resolved.  April 10, 2018 Tr. at 87-88.  Accordingly, we shall reverse the ALJ’s directive in Ordering Paragraph No. 3 that PECO investigate and remediate a stray voltage issue at the McKnight residence.  McKnight I.D. at 31.  Based on the foregoing discussion and analysis, we shall grant PECO’s Exception No. 2.

[bookmark: _Toc15283485]Whether “Reasonable” Service under Section 1501 Requires PECO to Make an Exception to the Installation and Use of a Smart Meter at the Complainants’ Residence

1. [bookmark: _Toc10812944][bookmark: _Toc15283486]Positions of the Parties

The Complainants assert that Section 1501 requires that PECO provide “safe, and reasonable service” and “safety of its patrons” and they interpret this to mean Section 1501 requires safety accommodations for Mrs. McKnight as an individual.  The Complainants aver that the current PECO offered accommodations are not sufficient and are unreasonable because they do not address the safety concerns.  The Complainants consider all of the accommodations listed by Mr. Pritchard in his testimony as unreasonable and unacceptable because they do not guarantee Mrs. McKnight’s safety or address the known ways that an AMI meter could conduct EMF.   McKnight Exc. at 60‑61 (citing April 12, 2018 Tr. at 195).  The Complainants propose an alternative to an AMI meter – an inexpensive analog meter and a negotiated way to periodically enter a number into a computer.  McKnight Exc. at 62.  The Complainants contend that the accommodations represent a form of medical experiment – specifically, to try another solution would be an experiment to determine if Mrs. McKnight could tolerate it, and there is no evidence that shows that other non-analog solutions (or the current jumper plate in place at the service address) are likely to work in patients like Mrs. McKnight.  The Complainants contend that Act 129 does not overrule Section 1501 and that Act 129 does not require switch mode power supplies or radios.  McKnight Exc. at 63.  The McKnights explain that the Commission has the legal authority to interpret exceptional cases and could resolve the conflict between Act 129 and the medical safety considerations of vulnerable persons such as Mrs. McKnight.  McKnight Exc. at 65.

In response, PECO asserts that it offers its customers, including the Complainants, reasonable alternatives regarding AMI meter installation.  PECO M.B. at 45-50, PECO R.B. at 16-19.  PECO notes that it offers several accommodations about which Mr. Pritchard testified.  For this response, PECO will focus on the two accommodation approaches recommended by the Commission in Kreider: (1) PECO will work with the customer to relocate the meter board and connect PECO service to the newly relocated meter board, and (2) PECO has offered three new types of meters with different characteristics.  

PECO provides that the McKnights reject the idea of meter relocation – and finds their reasons for rejecting this accommodation as quite revealing as they are not health-based reasons.  The McKnights reject this accommodation because: (1) it would require digging up their driveway and they do not want to spend the money to do so, (2) relocating the meter would deny Mrs. McKnight access to a large area of her property and render aesthetic degradations to the front yard, and (3) even if the meter is relocated to reduce RF fields, Mrs. McKnight could still have RF exposure due to the other mechanisms identified by Mr. Bathgate although Mr. Bathgate was not testifying to health matters.  PECO states that the McKnights also reject the other meter types available even the model without the power switch mode that concerned the McKnights.  PECO contends it is being reasonable by offering meter relocation and new meter types. PECO contends that the McKnights are not reasonable in their rejection of the accommodations PECO is offering for reasons of “money, aesthetics, and ‘mechanism’ theories that even their own witness does not claim to be health-related.”  PECO R.B. at 16-19.   

1. [bookmark: _Toc10812945][bookmark: _Toc15283487]ALJ’s Initial Decision

In her Initial Decision, the ALJ recognized that the Commission has previously determined that there is no general “opt out” right of smart meter installation for electric utility customers.  McKnight I.D. at 17 (citing January 2013 Povacz Order).  The ALJ indicated, however, that the Complainant’s claims regarding her health can be resolved by prohibiting the re-installation of the Landis + Gyr smart meter.  McKnight I.D. at 19. The ALJ found that there is no showing that the Stratus or Aclara AMI meter would be harmful to Mrs. McKnight.  McKnight I.D. at 28.  The ALJ has determined that there is insufficient evidence to support a finding that PECO’s use of any smart meter will constitute unsafe or unreasonable service in violation of 66 Pa.C.S. § 1501.  

1. [bookmark: _Toc15283488]Complainants’ Exception No. 1 and PECO’s Reply

In their Exception No. 1, the Complainants contend that the ALJ uses inconsistent reasoning when she concludes that (1) the Landis + Gyr meter #127832547 adversely affected Mrs. McKnight and that reinstallation would constitute unsafe or unreasonable service, but also that (2) there is insufficient evidence that Mrs. McKnight will be adversely affected by any smart meter or that PECO’s use of any smart meter will constitute unsafe or unreasonable service in violation of 66 Pa. C.S. § 1501.  McKnight Exc. at 10-11.  Conclusion of Law 8 and 9 are presented below:

Conclusion of Law 8:  There is sufficient evidence to support a finding that Mrs. McKnight will be adversely affected by reinstallation of the Landis + Gyr meter #127832547 and that reinstallation of the Landis + Gyr meter #127832547 would constitute unsafe or unreasonable service in violation of in violation of 66 Pa. C.S. § 1501.  [Citations omitted].  I.D. at 30.

Conclusion of Law 9:  There is insufficient evidence to support a finding that Mrs. McKnight will be adversely affected by any smart meter or that PECO’s use of any smart meter will constitute unsafe or unreasonable service in violation of in violation of 66 Pa. C.S. § 1501. [Citations omitted]. I.D. at 30.

The Complainants explain that since the Landis + Gyr meter is a smart meter, it cannot be that PECO’s use of any smart meter can be justified.  McKnight Exc. at 11.  The Complainants aver that the ALJ’s logic that Mrs. McKnight’s symptoms might be limited to only one meter is startling.  They find the ALJ’s ruling inconsistent with her prior ruling in the Povacz I.D. where the ALJ ordered the smart meter moved.  The Complainants contend that moving the meter in the Povacz case only makes sense if the ALJ felt that a move would accomplish some protection for Mrs. Povacz by reducing her EMF exposure.  McKnight Exc. at 13.

The McKnights note that Act 129 does not require a switch mode power supply or use of a radio in its definition of a smart meter, so if some other smart meter can be found without those components, they would be open to a careful trial of that solution.  The McKnights state that use of some other smart meter with either an ungrounded and unfiltered switch mode power supply or a radio as were present on the smart meter that made Mrs. McKnight ill on two occasions does not address the safety concern of an EMF sensitive individual.  The McKnights explain that the easiest and best solution is to install an analog meter and find a mutually agreeable method of determining usage.  McKnight Exc. at 14.  
  
In response, PECO provides that it extensively demonstrated that there is no evidentiary support for Conclusion of Law 8 in its Exception 1, and in particular that there is no record evidence to support a finding that some other unknown, unidentified interaction exists between PECO’s Landis + Gyr meter and the environment at the McKnight residence.  PECO notes that the Complainants agree with PECO that there is no record evidence to support a non-EMF effect, when they state: “If [the Landis + Gyr] meter …cause[d] adverse effects in Dr. A. McKnight, then there is simply no evidence to support a belief that it occurred via any other mechanism than one involving EMF in an unusually sensitive individual.”  PECO states that all parties concur that there is no record evidence to support Conclusion of Law 8.  PECO R. Exc. at 3 (citing McKnight Exc. at 12).  

1. [bookmark: _Toc10812947][bookmark: _Toc15283489]Disposition

We agree with the Parties that Conclusion of Law 8 and Conclusion of Law 9 are contradictory.  As we discussed supra regarding PECO’s Exception 1, we have rejected Conclusion of Law 8 and Ordering Paragraphs 2 and 4.  We also found that the ALJ erred in finding that “some interaction” of the Landis + Gyr meter with the environment at the service address caused the Landis + Gyr meter to somehow adversely affect the health of Mrs. McKnight.  

However, we agree with the ALJ’s conclusion that the Complainants failed to meet their burden of proof in this proceeding regarding the finding that any meter could cause harm to Mrs. McKnight as we discussed supra in Section 2.d.  We disagree with the Complainants that there is insufficient evidence to conclude that PECO’s use of any smart meter will constitute unsafe or unreasonable service in violation of 66 Pa. C.S. § 1501.  

We find that PECO’s accommodations that were offered to the McKnights are reasonable and we are not persuaded by the McKnights’ reasons for rejecting these accommodations.  The McKnights have a large enough property at 1.9 acres to move the meter board away from the house.  At least one of the meters PECO has offered does not have the switch mode power supply that the McKnights find objectionable.  

We are not convinced that the other mechanisms theory of Mr. Bathgate is valid (transients, secondary antenna) as we discussed in our Disposition in response to Exception 4c.  We also note the testimony of Dr. Davis, that the “antenna in the smart meter broadcasts away from the home, so that inside the home the exposure is actually a lot less.”  April 13, 2018 Tr. at 102.  Based on the foregoing discussion and analysis, we shall deny the Complainants’ Exception No. 1.  

[bookmark: _Toc10812948][bookmark: _Toc15283490]Whether the ALJ Erred in Pro Hac Vice Admissions in this Proceeding 

1. [bookmark: _Toc15283491]ALJ Orders Regarding PECO’s Motion to Admit Counsel Pro Hac Vice

[bookmark: _Hlk9502183]		The ALJ provided two Orders regarding PECO’s Motions – one for the admission of Mr. Watson and the other for Mr. Curtis Renner.  We will focus on the Order for admission of Mr. Watson, as the findings are similar, and Mr. Renner served as an assistant to Mr. Watson.  The ALJ stated that Mr. Renner “had no role in this matter that would negatively impact the substantive rights of the Complainants if he is admitted Pro Hac Vice at this juncture.”  August 2018 Pro Hac Vice Order – Renner at 6.   The ALJ provided that the Complainants object to the admission of Mr. Watson, contending: 

1. The Motion is untimely because the hearing has been completed, the record is closed and 204 Pa. Code Rule 301 requires that a Motion for Admission Pro Hac Vice be filed three days prior to the hearing.  

2. Given the number of his admissions Pro Hac Vice in other cases, Mr. Watson is effectively practicing law in Pennsylvania without complying with requirements for admission to the bar in violation of Rule 1012.1(e)(5). 

The ALJ found that the record, nor the timing of the Motion, support a finding that good cause exists to deny the Motion to Admit Mr. Watson Pro Hac Vice.  The ALJ noted that the record was not closed when the Motion was filed on July 16, 2018, prior to the filing of Reply Briefs on July 25, 2018.  The ALJ also found that PECO’s failure to file Pro Hac Vice Motions prior to the hearing appears to be an oversight rather than a deliberate act.  The ALJ reasons that Title 52 Pa. Code § 1.2 allows a presiding officer to disregard an error or defect of procedure which does not affect the substantive rights of parties and there are no substantive rights of the parties at risk here.  August 2018 Pro Hac Vice Order – Watson at 6.   

The ALJ explained that by opposing the Motions, the Complainants appear to want to have any evidence introduced through Mr. Watson disregarded, i.e., all testimony and exhibits introduced through Dr. Davis and Dr. Israel be excluded.  The ALJ cited to Title 2 Pa. C.S.A. § 505 which provides that all relevant evidence of reasonably probative value may be received at agency hearings. The ALJ found that the evidence provided by Dr. Davis and Dr. Israel is relevant, may be of probative value to any decision issued and should be received no matter when the Motion for Admission Pro Hac Vice was filed.  August 2018 Pro Hac Vice Order – Watson at 7-8.   
1. [bookmark: _Toc15283492]Complainants’ Exception No. 7 and PECO’s Reply

In their Exception No. 7, the Complainants state that the ALJ erred by allowing PECO pro hac vice representation nunc pro tunc after the record was closed.  The Complainants state that as outlined in their Reply Brief (at 20), the ALJ erred in allowing out of state legal representation with pro hac vice, by accepting this nun pro tunc more than three months after testimony was heard.  The Complainants provide that PECO filed this motion on July 16, 2018 which is well beyond reasonable time periods and after part of the record was closed.   The Complainants note that the ALJ’s order regarding pro hac vice decision was dated August 17, 2018, weeks after their record was officially closed on July 26, 2018 as stated in the I.D. at 3.  The Complainants conclude that when their record was officially closed, the legal grounds for Dr. Davis’ and Dr. Israel’s testimony had not been established.     

In its Replies to the Complainant’s Exception No. 7, PECO provides that a timeline of the pro hac vice matter in this proceeding as follows:

· July 16, 2018 – PECO filed Motions to Admit Thomas Carl Watson and Curtis Renner pro hac vice.
· August 6, 2018 – the Complainants filed Objections to both of PECO’s Motions.
· August 9, 2018 – PECO filed Replies to the McKnights’ Objections.
· August 17, 2018 – the ALJ issued Orders granting PECO’s pro hac vice Motions.  

PECO states that the ALJ concluded (August 2018 Pro Hac Vice Order - Watson at 8):

There is nothing prejudicial to the Complaints in granting the admission of Mr. Watson Pro Hac Vice Nunc Pro Tunc and it would be inefficient and wasteful of the resources of the Commission and the parties to set this matter for another hearing, or deny the Motion, because of the curable and technical time of filing error.  

		PECO provides that in its August 9, 2018 filings, PECO demonstrated that (1) the nature and extent of representations made by its outside counsel are of the nature and extent that is appropriate for pro hac vice admission; (2) even if the McKnights were correct that the nature and extent of outside counsel representation were too broad for continued pro hac vice representation, that still would not warrant rejecting the testimony of PECO’s witnesses, (3) the timing of PECO’s pro hac vice Motion did not create any prejudice to the McKnights, and (4) the McKnights did not demonstrate good cause for denial of PECO’s pro hac vice Motion.  PECO R. Exc. at 24.  PECO contends that the McKnights have not shown that their requested remedy is appropriate and have not demonstrated good cause for denial of PECO’s Motions.  PECO avers that the August 17, 2018 Orders of the ALJ should not be disturbed.  

[bookmark: _Toc10812951][bookmark: _Toc15283493]Disposition

		We agree with the ALJ, that the evidence of Dr. Davis and Dr. Israel should not be excluded because the Pro Hac Vice filing was not done three days before the hearing.  A re-hearing would require the expenditure of additional time, resources and funds and would be inefficient.  We find that there is nothing prejudicial to the Complainants in the ALJ’s Orders granting the admission of Mr. Watson and Mr. Renner Pro Hac Vice Nunc Pro Tunc.  Based on the foregoing discussion and analysis, we shall deny the Complainants’ Exception No. 7. 

[bookmark: _Toc10812960][bookmark: _Toc15283494]Conclusion

In light of the above discussion, we shall: (1) grant, in limited part, and deny, in major part, the Complainants’ Exceptions; (2) grant PECO’s Exceptions; (3) reverse, in part, and modify, in part, the ALJ’s Initial Decision; and (4) dismiss the Complaint and the Amended Complaint, consistent with this Opinion and Order; THEREFORE,

		IT IS ORDERED:

1.	That the Exceptions filed by Alexia and Lawrence McKnight on November 27, 2018, to the Initial Decision of Administrative Law Judge Darlene D. Heep issued on October 24, 2018, at Docket No. C-2017-2621057, are granted, in limited part, and denied, in major part, consistent with this Opinion and Order.

[bookmark: _Hlk1459716]2.	That the Exceptions filed by PECO Energy Company on November 27, 2018, to the Initial Decision of Administrative Law Judge Darlene D. Heep issued on October 24, 2018, at Docket No. C-2017-2621057, are granted, consistent with this Opinion and Order.

3.	That the Initial Decision of Administrative Law Judge Darlene D. Heep, issued on October 24, 2018, at Docket No. C-2017-2621057, is reversed, in part, and modified, in part, consistent with this Opinion and Order.

4. 	That the Findings of Fact Nos. 24, 69, 74, 78, and 91 in the Initial Decision of Administrative Law Judge Darlene D. Heep, issued on October 24, 2018, at Docket No. C-2017-2621057, are modified as follows:

FOF 24:  On May 24, 2016, the AMI meter was removed at the service address.  

FOF 69:  PECO’s AMI meters – the Aclara I-210, Sensus Stratus and the Landis + Gyr Focus models have Grant of Equipment Authorization Certifications issued under the authority of the FCC.    (PECO Exh. GP-12).  

FOF 74: Because PECO uses a licensed, non-mesh system, PECO’s AMI system has fewer radio transmissions than a mesh AMI system, including the ability to “tune down” the number of transmissions from each AMI meter.  

FOF 78:  The FCC’s MPEs are designed to avoid human health effects from exposure to RF fields, including thermal effects, and to date there is no evidence of powerful biological effects at nonthermal exposure levels. (April 13, 2018 Tr. at 23-24.)  

FOF 91. The Lamech Australian survey referenced by Dr. Prociuk in support of EHS is based on self-reporting of symptoms from a population that self-identified as hypersensitive to electromagnetic radiation or suffering health effects from the installation of a smart meter.  

5. 	That the Formal Complaint filed by Alexia McKnight, on August 27, 2017, at Docket No. C-2017-2621057, is dismissed.

6.	That the Amended Complaint filed by Alexia and Lawrence McKnight on February 20, 2018, at Docket No. C-2017-2621057, is dismissed.

7.	That this proceeding is marked closed.

[image: ]BY THE COMMISSION,


[bookmark: _GoBack]

Rosemary Chiavetta
Secretary

(SEAL)


ORDER ADOPTED:  August 8, 2019

ORDER ENTERED:  August 8, 2019
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