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OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by Jennifer Potora (Complainant or Ms. Potora) on January 14, 2019, to the Initial Decision (Initial Decision or I.D.) of Administrative Law Judge (ALJ) David A. Salapa, served December 3, 2018.[footnoteRef:1]  Replies to Exceptions have not been filed.  For the reasons stated below, we will deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision. [1: 	 	The Complainant’s filing is titled “Complainant’s Exceptions to the Secretarial Letter of December 27, 2018.”  In order to ensure an efficient determination in this proceeding, we shall consider the filing as Exceptions to the Initial Decision based on the content and timing of the filing.] 


History of the Proceeding

On October 5, 2017, Ms. Potora filed a Formal Complaint (Complaint) against Pennsylvania-American Water Company (PAWC, Respondent, or Company), alleging that the Respondent was threatening to shut off her water service or had already shut off her water service.  Ms. Potora also averred that her bills were too high and that her meter was not functioning properly.  Complaint at 2.  Ms. Potora requested that the Commission direct the Respondent to test the Complainant’s meter.  Id. at 3.

The Respondent filed an Answer on October 25, 2017, in which it admitted that it issued a termination notice to the Complainant for nonpayment.  The Respondent denied that the Complainant’s meter is inaccurate and denied that the Complainant’s bills are incorrect.  Answer at 1.  The Respondent also stated that it has scheduled a test of the Complainant’s meter.  The Respondent further stated that the Complainant has been provided with multiple Company payments arrangements and one Commission-issued payment arrangement, and the Complainant defaulted on those payment arrangements.  Id. at 1-2.

The Complainant made four requests for continuances of scheduled hearings in this matter.  On June 28, 2018, the Complainant emailed the ALJ to request a continuance, stating that there had been a death in her family and she would not be available for the July 3, 2018 hearing.  On July 7, 2018, the Complainant emailed the ALJ to request a second continuance.  The Complainant stated that she would be on a flight returning to Pennsylvania at the time of the hearing and would not have access to a telephone for the July 20, 2018 hearing.  On August 22, 2018, the Complainant emailed the ALJ to request a third continuance.  The Complainant stated that she had a medical appointment scheduled for August 27, 2018, the same day as the telephonic hearing.  In response to the ALJ’s request, on August 24, 2018, the Complainant emailed the ALJ a copy of a note from her doctor indicating that she had an appointment on August 27, 2018 at 10:15 a.m.  The ALJ granted these three continuance requests.

The Commission subsequently scheduled this matter for a telephonic hearing on November 14, 2018, at 10 a.m.  On November 14, 2018 at 6 a.m., the Complainant emailed the ALJ stating that she was sick and had no voice and requested a fourth continuance.  The Complainant also attached to the email a note from her doctor stating that the doctor had seen the Complainant on November 13, 2018, and the Complainant had a sinus infection and laryngitis.  I.D. at 3 (citing Tr. at 4-5).  The ALJ responded by email that the hearing would not be continued, as the ALJ wished to ascertain whether the Complainant was physically unable to participate in the telephonic hearing.  I.D. at 3 (citing Tr. at 5).

The ALJ convened a telephonic hearing on November 14, 2018, at 10 a.m. The Complainant failed to appear for the hearing or to call the conference number listed in the Hearing Notice dated August 29, 2018 (August 2018 Hearing Notice).  The ALJ waited approximately ten minutes to allow the Complainant time to call the conference number.  Upon commencement of the hearing,  the Respondent’s counsel moved to dismiss the Complaint due to Ms. Potora’s failure to appear and prosecute.  Tr. at 6, 8.

The Respondent’s counsel also requested that the ALJ bar the Complainant from filing any further complaints against the Respondent until she had paid her outstanding account balance.  I.D. at 3 (citing Tr. at 6-8).  The Respondent’s counsel indicated that the Complainant had made only one payment on her account since August 2017, had broken at least six appointments the Respondent scheduled with her to test her meter, and had filed complaints against other utilities and failed to appear for hearings in those complaint proceedings after receiving numerous continuances.  I.D. at 4 (citing Tr. at 6-8).

The record closed on November 27, 2018, the date the transcript was filed with the Secretary’s Bureau.

By Initial Decision served December 3, 2018, the ALJ dismissed the Complaint with prejudice due to the Complainant’s failure to appear and prosecute and precluded the Complainant from filing further complaints with the Commission concerning the arrearages on her account for water service PAWC rendered until all arrearages were paid in full.

On December 20, 2018, the Complainant filed a document objecting to the Initial Decision because she did not receive the decision by email or certified mail.  The Complainant requested that a copy of the Initial Decision be mailed to her and that she receive an extension of time to file Exceptions.  By Secretarial Letter issued December 27, 2018, the Commission granted the Complainant’s request for an extension of time to file Exceptions in order to ensure due process since the Complainant is proceeding pro se.  Accordingly, Exceptions were due on or before January 14, 2019, and Replies to Exceptions were due on or before January 24, 2019.

As previously noted, the Complainant filed Exceptions on January 14, 2019.  PAWC did not file Replies to Exceptions.

Discussion

Legal Standards

As an administrative agency of the Commonwealth, the Commission is required to provide due process to the parties appearing before it.  Schneider v. Pa. PUC, 479 A.2d 10, 15 (Pa. Cmwlth. 1984) (Schneider), citing Fusaro v. Pa. PUC, 382 A.2d 794 (Pa. Cmwlth. 1978).  Due process is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider, 479 A.2d at 15 (Pa.  Cmwlth. 1984), citing Township of Middleton v. The Institute District of the County of Delaware, 293 A.2d 885 (Pa. Cmwlth. 1972), aff’d 450 Pa. 282, 299 A.2d 599 (Pa. Cmwlth. 1973).   The fundamental requirement of due process is the opportunity to be heard at a meaningful time and in a meaningful manner.  Montefiore Hospital Ass’n of Western Pennsylvania v. Pa. PUC, 421 A.2d 481, 484 (Pa. Cmwlth. 1980).

The Commission is required to fix the time and place of a hearing in a complaint proceeding and to serve notice thereof upon the parties in interest.  See 66 Pa. C.S. § 703(a)-(b).  Service on interested persons is sufficient to provide notice.  52 Pa. Code § 5.201(a).  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  See Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (Pa. 1974) (Mayflower); Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944, 946 (Pa. Cmwlth. 1994), appeal denied 539 Pa. 696, 653 A.2d 1234 (1994); Geary v. Verizon Pennsylvania Inc., Docket No. C-2009-2118625 (Order entered September 16, 2010).

Once a hearing is scheduled and duly notified by the Commission, it is the responsibility of the parties to appear and participate in the hearing.  Mumma v. PPL Electric Utilities Corporation, Docket No. C-00014869 (Order entered January 24, 2002); Sentner v. Bell Tel. Co. of PA, Docket No. F-00161106 (Order entered October 25, 1993) (Sentner).

A party to a proceeding has the right to request a continuance of the hearing, which may be considered and granted by the presiding officer “only for good cause shown.”  See 52 Pa. Code § 1.15(b).  The party making the request must file a motion at least five days prior to the hearing date stating the facts on which the request is made, except that during a hearing, an oral request for hearing continuance may be made before the presiding officer in the hearing room.  52 Pa. Code § 1.15(b).

If a party fails to appear at a scheduled and duly notified hearing, the party will be deemed to have waived the opportunity to participate in a hearing in the matter.  66 Pa. C.S. § 332(f); 52 Pa. Code § 5.245(a)-(b).  This result is not applied to the party, however, if the presiding officer determines that the party’s failure to appear was “unavoidable” and the interests of the other party (or parties) and the public will not be “prejudiced” by permitting the reopening or further examination.  66 Pa. C.S. § 332(f); 52 Pa. Code § 5.245(a)-(b).  Also, this result may not be applied if the presiding officer of Commission determines that the complainant demonstrated a good faith attempt to attend the hearing.  See, e.g., Yomari Then v. Philadelphia Gas Works, Docket No. F‑2012‑2318264 (Order entered June 13, 2013); see also Windell C. Wiggins v. PECO Energy Company, Docket No. C-2010-2190335 (Order entered October 27, 2011).

The public interest is prejudiced by the wasteful use of the agency’s and the respondent’s time and resources in addressing a complaint.  See Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 26, 1995) (Jefferson), see also, e.g., Charles Nichols III v. Bell-Atlantic-Pennsylvania, Docket No. C‑00956667 (Opinion and Order entered August 4, 1995).

Any issue that we do not specifically delineate or address herein shall be deemed to have been duly considered and denied without further discussion.  It is well-settled that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741, 744 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217, 1222-1223 (Pa. Cmwlth. 1984).

The ALJ’s Initial Decision

In the Initial Decision, ALJ Salapa made nine Findings of Fact and reached four Conclusions of Law.  I.D. at 4-5, 9.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.

[bookmark: _Hlk14700818]		The ALJ dismissed the Complaint due to the Complainant’s failure to appear at the telephonic hearing and prosecute the Complaint.  The ALJ initially noted that the Commission sent a Prehearing Order dated May 18, 2018, and the August 2018 Notice by first-class mail to the Complainant’s address on file with the Commission and these documents were not returned.  Accordingly, the ALJ presumed that the Complainant received this mail that was sent in the ordinary course of business.  I.D. at 5 (citing Mayflower).

The ALJ stated that the Complainant did not appear for the scheduled hearing because she did not call the conference number listed on the telephonic hearing notice.  Id.  The ALJ also stated that on the morning of the hearing, the Complainant requested a continuance; however, given the lateness of the Complainant’s request, the ALJ did not grant the request so that he could ascertain whether the Complainant was physically unable to participate in the telephonic hearing.  Id. at 5-6.  The ALJ concluded that under these circumstances, it appeared the Complainant had ample opportunity to appear and to be heard but voluntarily chose not to do so.  Therefore, the ALJ determined that the Complainant’s due process rights have been fully protected.  Id. at 6 (citing Sentner; 52 Pa. Code § 5.245(a)).  The ALJ additionally found that by failing to appear and proffer any evidence in support of her complaint, Ms. Potora failed to satisfy her burden of proof under Section 332(a) of the Code, 66 Pa. C.S. § 332(a), and caused the Commission and the Respondent to waste resources.  I.D. at 6 (citing Jefferson).

		Additionally, the ALJ barred the Complainant from filing any further complaints against PAWC until she has paid her current outstanding balance in full.  The ALJ stated that in this proceeding, Ms. Potora has requested and received three continuances and when her fourth last minute request was denied, she failed to appear for the hearing.  I.D. at 6.  The ALJ observed that the Complainant’s conduct in this case is similar to her conduct in other complaint proceedings concerning other utilities in which the Complainant failed to appear at hearings after receiving multiple continuances.  Id. at 7 (citing Potora v. UGI Penn Natural Gas, Inc., Docket No. C-2016-2574107 (Final Order entered July 7, 2017); Potora v. UGI Utilities, Inc., Docket No. C-2016-2575793 (Final Order entered May 14, 2018); Potora v. UGI Penn Natural Gas, Inc., Docket No. C-2018-3000028 (Final Order entered August 14, 2018).  The ALJ concluded that the circumstances in this case also support the conclusion that the Complainant is filing complaints with the Commission to prevent or delay her utilities from terminating her service for non-payment.  I.D. at 7.  The ALJ relied on various Commission decisions which, when paired with Ms. Potora’s complaint filing history with the Commission, guided his findings that the Complainant had engaged in an abuse of process.  See I.D. at 8 (citing Grossman v. Bell Telephone Company of Pennsylvania, 67 Pa. PUC 714 (1988); Manu v. The Bell Telephone Company of Pennsylvania, Docket No. F-09029141 (Order entered May 4, 1994); DiFilippo v. PECO Energy Company, Docket No. C-20027116 (Final Order entered October 3, 2002); Seidenstricker v. Metropolitan Edison Company, Docket No. F‑2008-2019388 (Order entered July 28, 2009); Thomas v. The Peoples Natural Gas Company, Docket No. 2009-2102194 (Order entered June 17, 2010)).
Exceptions

		In her Exceptions, the Complainant states that she “objects to the entire Initial Decision” because the Commission did not send her a copy of the Initial Decision by certified mail and she was unable to access the Initial Decision on the Commission’s website.  The Complainant requests a second extension of time to file “proper” Exceptions on the basis that the Initial Decision was not provided to her.  Exc. at 1.

Disposition

		Based on our review of the record, we will deny the Complainant’s Exceptions and adopt the Initial Decision.  The Commission properly served the Initial Decision on the Complainant electronically based on her selection to receive electronic service of all documents instead of receiving paper copies in the mail.  The Commission’s eFiling system provides that when an eFiling account is established, the party setting up the account agrees not only to file documents electronically but also to accept documents eServed to the party.  The eFiling agreement states the following:
 
By checking this box, I agree that I will accept electronic service in this Commission proceeding in which I am a party of record.  By selecting electronic service (eService), notification of filings via electronic mail shall constitute valid service of eFiled documents. I understand that such electronic service of any and all documents will be in place of paper service.  I agree to be served via email with all subsequent filings. I agree that email notices will be sent on the same day the document is posted.


Accordingly, by selecting electronic service, Ms. Potora agreed that a notification of the filings and a link to the filings in this proceeding via electronic mail would constitute valid legal service.

		Moreover, the Commission’s Regulations authorize the Commission to serve documents, including Initial Decisions, on parties who have agreed to receive electronic service by sending an electronic mail notice informing the parties that a document was posted on the Commission’s electronic filing system and by providing a link to the document on the same day the document is posted.  52 Pa. Code §§ 1.53(b)(3), 1.16(c).  The Commission will mail an Initial Decision to parties who are not electronic filing users or who have not agreed to receive electronic service.  52 Pa. Code § 1.16(b).  In this case, the Commission’s records show that the Commission electronically served the Initial Decision on the Complainant on December 3, 2018, and that the Commission published the Initial Decision on its website the same day.  The audit history of the Commission’s docketing system for this case contains no notification that the Initial Decision failed to be delivered electronically to the e-mail address the Complainant provided.  Therefore, we conclude that the Complainant received the Initial Decision.  See Harvey v. PECO Energy Company, Docket No. C-2018-3002514 (Order entered December 20, 2018); Zirkel v. Philadelphia Gas Works, Docket No. C-2016-2561176 (Final Order entered April 7, 2017); Morella v. PECO Energy Company, Docket No. C-2016-2553416 (Final Order entered January 31, 2017).

Conclusion

Based on the above discussion, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision; THEREFORE,

IT IS ORDERED:

1.	That the Exceptions filed by Jennifer Potora on January 14, 2019, are denied.

2.	That the Initial Decision of Administrative Law Judge David A. Salapa served on December 3, 2018, is adopted.

	3.	That the oral motion of Pennsylvania-American Water Company to dismiss the Complaint filed by Jennifer Potora at Docket No. C‑2017‑2627873 is granted.

	4.	That the Complaint of Jennifer Potora against Pennsylvania-American Water Company at Docket No. C-2017-2627873 is dismissed with prejudice.

	5.	That Jennifer Potora is precluded from filing further complaints with the Commission, either informal or formal, concerning the arrearages on her account for water service rendered by Pennsylvania-American Water Company until all arrearages are paid in full.

		6.	That the Commission’s Secretary’s Bureau and Bureau of Consumer Services shall, without further proceedings, reject or dismiss any formal or informal complaint filed by Jennifer Potora concerning the arrearages on her account for water service rendered by Pennsylvania-American Water Company until all arrearages are paid in full.

		7.	That the proceeding at Docket No. C-2017-2627873 is marked closed. 
							
[image: ]							BY THE COMMISSION,




							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  August 8, 2019

[bookmark: _GoBack]ORDER ENTERED:  August 8, 2019
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