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OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by Jennifer Potora (Complainant or Ms. Potora) on November 19, 2018, to the Initial Decision (Initial Decision or I.D.) of Deputy Chief Administrative Law Judge (ALJ) Joel H. Cheskis, served on October 1, 2018.  UGI Penn Natural Gas, Inc. (UGI, Respondent, or Company) filed Replies to Exceptions on November 28, 2018.  For the reasons stated below, we will deny the Complainant’s Exceptions and modify the ALJ’s Initial Decision, consistent with this Opinion and Order.
History of the Proceeding

On July 13, 2018, Ms. Potora filed a Formal Complaint (Complaint) against UGI.  In the Complaint, Ms. Potora checked the boxes indicating that UGI was threatening to terminate her service or had already terminated her service and that she would like a payment arrangement.  Ms. Potora also stated that she did not agree with the usage amount for her gas service.  Complaint ¶ 4.  As relief, Ms. Potora requested a payment arrangement based on lost child support payments and asked that UGI test her meter while she was present.  Complaint ¶ 5.

On August 7, 2018, UGI filed an Answer and New Matter.  In its Answer, UGI admitted that it sent Ms. Potora a termination notice due to her repeated and persistent failure to pay monthly bills in full and on a timely basis.  UGI also admitted that Ms. Potora requested another payment arrangement.  UGI averred that Ms. Potora was provided with a payment arrangement from the Company, from the Commission at Bureau of Consumer Services Case Number 3312966, and a settlement and resolution payment arrangement in response to a prior complaint, all of which she failed to honor.  UGI stated that the Company tested Ms. Potora’s meter before its installation on May 1, 2017, and that the Company will schedule another meter test with Ms. Potora present provided that Ms. Potora cooperates with the Company in scheduling the meter test date.  Answer ¶ 4.

In its New Matter, which was accompanied by a notice to plead, UGI averred that Ms. Potora had filed another complaint on February 21, 2018 at Docket Number C-2018-3000028, that was substantively identical to her instant complaint.  New Matter ¶ 8.  UGI stated that the prior complaint was dismissed for failure to appear.  New Matter ¶ 10.  UGI requested that the instant Complaint be dismissed on the basis that it demonstrates the Complainant’s pattern of filing informal and formal complaints in order to delay UGI from receiving payment from the Complainant for natural gas service.
On August 16, 2018, UGI filed a Motion for Judgment on the Pleadings (Motion).  In its Motion, which was accompanied by a notice to plead, UGI argued that Ms. Potora’s Complaint should be dismissed based on the res judicata doctrine.
Motion ¶ 3.  UGI reiterated that Ms. Potora’s Complaint is substantively identical to an earlier complaint that Ms. Potora filed on February 21, 2018, at Docket Number C-2018-3000028, which addressed Ms. Potora’s allegations regarding a payment arrangement and charges for natural gas service. Motion ¶ 1.

Ms. Potora did not file an answer to either UGI’s New Matter or its Motion.

In the Initial Decision served on October 1, 2018, the ALJ granted UGI’s Motion, dismissed Ms. Potora’s Complaint, and precluded Ms. Potora from filing further complaints with the Commission regarding the arrearages on her account for gas service UGI provided until all arrearages are paid in full.

On October 15, 2018, Ms. Potora requested an extension of time to file Exceptions, averring that she did not receive the Initial Decision by email or certified mail.  By Secretarial Letter issued November 9, 2018, the Commission granted the Complainant’s request for an extension of time and directed that Exceptions were due on or before November 19, 2018, and Replies to Exceptions were due on or before November 29, 2018.

As previously noted, the Complainant filed Exceptions on November 19, 2018, and UGI filed Replies to Exceptions on November 28, 2018.




     
Discussion

Legal Standards

[bookmark: _Hlk14360225]This case is before us on a Motion for Judgment on the Pleadings.  Motions for summary judgment and judgment on the pleadings are governed by Section 5.102 of our Regulations, 52 Pa. Code § 5.102.  Judgment on the pleadings is available when the pleadings show that there is no genuine issue of material fact and the moving party is entitled to judgment as a matter of law.  Judgment on the pleadings should only be granted when the right to relief is clear and free from doubt.  In determining the absence of a genuine issue of material fact, the Commission must take the view of the evidence most favorable to the non-moving party and resolve any doubts against the entry of the judgment.  Day v. Volkswagonwerk Aktiengesellschaft, 318 Pa. Super. 225, 231, 464 A.2d 1313, 1316 (1983).

UGI has specifically asserted that the Complaint should be dismissed based on the doctrine of res judicata.  The doctrine of res judicata prevents a suit between the same parties on the same cause of action after a court of competent jurisdiction has rendered a final judgment on the merits.  In order for the doctrine to prevail, all of the following four requirements must be met:  “(1) identity of issues, (2) identity of causes of action, (3) identity of persons and parties to the action, and (4) identity of the quality or capacity of the parties suing or sued.”  Id. at 232, 1316-17.

In the Initial Decision, Deputy Chief ALJ Cheskis made seven Findings of Fact and reached fourteen Conclusions of Law.  I.D. at 3-4, 10-12.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically address shall be deemed to have been duly considered and denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

The ALJ’s Initial Decision

		The ALJ granted UGI’s Motion for Judgment on the Pleadings, finding that  when accepting as true all well pleaded facts by Ms. Potora, the record showed that no facts were at issue, that the law was so clear that a trial would be a fruitless exercise, and that UGI was entitled to judgment as a matter of law.  The ALJ did not dismiss the Complaint on res judicata grounds.  The ALJ stated that the Complainant’s averment that she lost child support payments, when viewed as true, raised a fact that the Complainant did not previously raise in her complaints and, as a result, an identity of issues required for a res judicata finding did not exist.  I.D. at 6.

		Rather, the ALJ dismissed the Complaint based on an abuse of process finding.  The ALJ referred to UGI’s arguments in its New Matter and Motion that Ms. Potora has filed various complaints with the Commission and has requested multiple continuances in those complaint proceedings.  Id. at 6-7.  The ALJ found that UGI’s averments in its New Matter were admitted as true because Ms. Potora did not file a reply to the New Matter.  Id. at 8 (citing 52 Pa. Code § 5.63(b)).[footnoteRef:1]  The ALJ added that the Commission’s records indicated that the Complainant has filed approximately ten formal complaints at the Commission in the past two years.  I.D. at 8.  The ALJ relied on various Commission decisions which, when paired with Ms. Potora’s complaint filing history with the Commission, guided his findings that the Complainant had engaged in an abuse of process.  See I.D. at 7-9 (citing Grossman v. Bell Telephone Company of Pennsylvania, 67 Pa. P.U.C. 714 (1988) (Grossman); Manu v. The Bell Telephone Company of Pennsylvania, Docket No. F-09029141 (Order entered May 4, 1994) (Manu); DiFilippo v. PECO Energy Company, Docket No. C-20027116 (Final Order entered October 3, 2002); Seidenstricker v. Metropolitan Edison Company, Docket No. F-2008-2019388 (Order entered July 28, 2009); Thomas v. The Peoples Natural Gas Company, Docket No. C‑2009‑2102194 (Order entered June 17, 2010)). [1: 	 	Section 5.63(b) provides that “[f]ailure to file a timely reply to new matter may be deemed in default, and relevant facts stated in the new matter may be deemed to be admitted.”] 


		Additionally, the ALJ noted that under most circumstances, the Complainant’s averment that she no longer receives child support payments would constitute a well-pleaded material fact that warranted a hearing.  However, in this case, the ALJ determined that the Complainant’s history of abusing the process did not warrant a hearing, because to allow a hearing would enable the Complainant to avoid termination of her service by modifying her complaint slightly each time.  I.D. at 9.  The ALJ further prohibited Ms. Potora from filing any more complaints with the Commission until her balance with UGI was paid in full.  Id. at 10.
                  		
Exceptions and Replies

		In her Exceptions,[footnoteRef:2] the Complainant reiterates the averments set forth in her Complaint.  The Complainant states that she has asked UGI to test her meter when she is present.  Exc. at 1.  The Complainant also states that her income has decreased since she no longer receives child support payments.  The Complainant requests that UGI test her meter in her presence and that the Commission establish a new payment arrangement for her.  Id. at 2.  The Complainant also makes statements regarding extra-record email and phone contacts between the Complainant and UGI concerning mediation and meter testing. [2: 	 	We acknowledge that the Complainant’s Exceptions do not strictly comply with 52 Pa. Code § 5.533(b), which requires that Exceptions be numbered, identify the finding of fact or conclusion of law to which exception is taken, and cite to the relevant pages of the decision.  Nevertheless, we will consider the Complainant’s Exceptions in order to secure a just, speedy, and inexpensive determination in this proceeding consistent with 52 Pa. Code § 1.2, particularly since the Complainant is pro se.] 

          
		In its Replies to Exceptions, UGI argues that the Complainant has improperly raised factual averments regarding contacts with UGI that are not part of the record.  R. Exc. at 1.  UGI requests that the Complainant’s Exceptions be denied and the ALJ’s decision be adopted without modification.  Id. at 2.
   
Disposition

Initially, we note that our decision will be based on the Parties’ pleadings and the ALJ’s ruling on UGI’s Motion for Judgment on the Pleadings.  We cannot base our decision on averments that are not part of the record before us.

Upon review, we will deny the Complainant’s Exceptions and modify the Initial Decision.  We agree with the ALJ’s determination to grant UGI’s Motion for Judgement on the Pleadings  and to dismiss the Complaint.  However, we find it more appropriate under the circumstances in this case to do so on the basis that the Commission cannot provide the relief that the Complainant is requesting in the form of a payment arrangement, rather than solely on the basis of an abuse of process finding.

We have examined the ALJ’s decision in light of the fact that Ms. Potora is a pro se Complainant.  In Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Order entered July 14, 1993), we held that in the normal course, we would not dismiss a pro se complaint without first providing a hearing during which the pro se complainant could further explain his or her position and the factual basis for the complaint.  Our concern was that in general, pro se complainants may find it difficult to navigate through pre-hearing motions and should be given the chance to orally describe their basic issue and supporting facts.  Nevertheless, there are some cases, such as this one, where we find that a hearing would not enable the Complainant to better explain his or her position or provide additional facts that would alter the inevitable conclusion that this Commission cannot provide the Complainant with the requested relief.  On this basis, we distinguish Carlock from the case now before us.

As the ALJ noted, the Complainant raised one new claim – that she no longer receives child support payments as part of her household income - which was not included in any of the prior complaints the Complainant filed with the Commission.[footnoteRef:3]  This claim alone is not sufficient to demonstrate that disputed issues of fact exist in this case or that we can provide the Complainant with a new payment arrangement.  The Code provides that “[a]bsent a change in income,[footnoteRef:4] the Commission shall not establish or order a public utility to establish a second or subsequent payment arrangement if a customer has defaulted on a previous payment arrangement established by a Commission order or decision.”  66 Pa. C.S. § 1405(d).  Under the Code, “household income” includes “[t]he combined gross income of all adults in a residential household who benefit from the public utility service.”  66 Pa. C.S. § 1403. [3: 	 	Ms. Potora had an opportunity to be heard on her general request for a payment arrangement and on her claims regarding her meter in previous complaint proceedings before the Commission.  See Jennifer Potora v. UGI Penn Natural Gas, Inc., Docket No. C-2018-300028 (Final Order entered August 14, 2018); Jennifer Potora v. UGI Penn Natural Gas, Inc., Docket No. C-2016-2574107 (Final Order entered July 7, 2017).  The Commission’s decisions in these cases remain conclusive upon the Parties pursuant to Section 316 of the Code, 66 Pa. C.S. § 316.]  [4: 	 	The Code defines “change in income” as “[a] decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the Federal poverty level or a decrease in household income of 10% or more if the customer’s household income level is 200% or less of the Federal poverty level.”] 


Based on our records, it appears that child support was not included in the Complainant’s household income amount when the Commission issued the Complainant her first payment arrangement.  Moreover, the Commission generally does not consider child support or other similar payments benefitting minors in calculating the household income amount under Section 1403 of the Code.  See Mandy Botts v. PPL Electric Utilities Corporation, Docket No. F-2017-2620661 (Order entered December 20, 2018); Amber Cozart v. Philadelphia Gas Works, Docket No. C-2018-2646671 (Order entered September 17, 2018).  Under the circumstances, even when viewing the evidence in a manner most favorable to Ms. Potora, we conclude that this case does not involve any disputed issues of fact, and the applicable law is clear that we cannot provide the Complainant with a new payment arrangement.  Our decision in this case is similar to our decision in Gassenheimer v. Metropolitan Edison Company, Docket Number C‑2010‑2212621 (Order entered June 13, 2011), in which we granted a Motion for Judgment on the Pleadings and dismissed a customer complaint when it was clear that we could not award the customer a new payment arrangement because her household income had increased.  See also Painter v. Pa. PUC, 116 A.3d 749 (Pa. Cmwlth. 2015) (holding that the Commission’s decision to dispose of customers’ complaint on summary judgment did not violate the customers’ due process rights because the case involved interpretation of a utility’s tariff and the customers raised no fact in dispute).

		Additionally, we agree with the ALJ that based on prior Commission decisions and our records of the other complaint proceedings in which Ms. Potora has been involved, it appears that she has a history of abusing the Commission’s process.  Ms. Potora has filed ten complaints with the Commission and has requested multiple continuances and then failed to appear at the scheduled hearings in many of these cases.  See, e.g., Jennifer Potora v. UGI Penn Natural Gas, Inc., Docket No. C-2018-300028 (Final Order entered August 14, 2018); Jennifer Potora v. UGI Penn Natural Gas, Inc., Docket No. C-2016-2574107 (Final Order entered July 7, 2017); Jennifer Potora v. UGI Utilities, Inc., Docket No. C-2016-2575793 (Final Order entered May 14, 2018).  While this information is a consideration in reaching our determination in this proceeding, we are not aware of any Commission proceedings in which we have dismissed a pro se complainant’s case, without first providing an opportunity for a hearing, solely based on an abuse of process finding.  Accordingly, we find it more appropriate to dismiss Ms. Potora’s Complaint because this case does not involve any genuine issues of material fact and, under the circumstances, it would not be in the public interest to conduct a hearing.  See 66 Pa. C.S. § 703(b).
 
Conclusion

Based on our review of the Parties’ pleadings, the ALJ’s decision, and the applicable law, we shall deny the Complainant’s Exceptions and modify the ALJ’s Initial Decision, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1.	That the Exceptions filed by Jennifer Potora on November 19, 2018, are denied.

2.	That the Initial Decision of Deputy Chief Administrative Law Judge Joel H. Cheskis, served on October 1, 2018, is modified consistent with this Opinion and Order.

		3.	That the Motion for Judgment on the Pleadings filed by UGI Penn Natural Gas, Inc. on August 16, 2018, is granted for the reasons set forth in this Opinion and Order.

		

		4.	That the Formal Complaint filed by Jennifer Potora on July 13, 2018 against UGI Penn Natural Gas, Inc. at Docket Number C-2018-3003485, is dismissed.

	5.	That Jennifer Potora is precluded from filing further complaints with the Commission, whether of an informal or formal nature, regarding the arrearages on her account for gas service rendered by UGI Penn Natural Gas, Inc. until all arrearages are paid in full and that the filing of any complaint pertaining to such arrearages shall be dismissed without further proceedings.

	6.	That a copy of this Opinion and Order shall be provided to the Commission’s Bureau of Consumer Services.

	7.	That this case shall be marked closed.


[image: ]							BY THE COMMISSION,




							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  August 8, 2019
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