BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Debra Reid						:
							:
	v.						:		C-2019-3010073									:
Mill Creek MHP Management, LLC			:



ORDER DENYING
PRELIMINARY OBJECTIONS


		On May 22, 2019, Debra Reid filed with the Pennsylvania Public Utility Commission (Commission) a formal Complaint against Mill Creek MHP Management, LLC (Mill Creek), at Docket Number C-2019-3010073.  In the Complaint, Ms. Reid stated that

Based on the PUC published rates, Mill Creek MHP Management LLC is billing 6.5 times more than the legally established rate.


Mill Creek MHP Management LLC is illegally operating as a utility/distribution company without license to do so. They are charging 173 homeowners excessive rates for usage.


Complaint at Page 2.  In the Requested Relief portion of the Complaint, Ms. Reid explained that she was seeking the following relief from the Commission:

- I want the company investigated by the PUC and fined for operating illegally as a utility/distribution company.

- I want Mill Creek MHP to bill all homeowners for gas usage according to the established rates established and published by the PUC

- This company has charged myself alone for more units used at a time than the master meter read for the entire MHP of 173 homes (Documentation enclosed)

- I want to be reimbursed for all gas overages I have been billed and have paid since signing my lease for Mill Creek MHP

- I want budget billing or payment plans to be made available and offered to Mill Creek MHP homeowners

- I want Mill Creek MHP Management LLC to stop harassing me and threatening eviction for unpaid rent when I have proof I paid my rent and gas bill early and even received a early pay discount.


Complaint at Page 3.  The Complaint was served on Mill Creek by the Commission’s Secretary’s Bureau on May 22, 2019.

		On June 11, 2019, Mill Creek filed an Answer with New Matter to the Complaint.  In those filings, Mill Creek asserted that it was not a public utility as that term is defined in the Pennsylvania Public Utility Code, and that it was therefore not subject to the Commission’s jurisdiction.  Mill Creek concluded by requesting that the Commission dismiss the Complaint.  Ms. Reid did not file a Reply to Mill Creek’s New Matter.

		Also on June 11, 2019, Mill Creek filed Preliminary Objections to the Complaint.  In the Preliminary Objections, Mill Creek asserts the following:

In her Formal Complaint, Ms. Reid does not allege any facts to support her claim that Mill Creek Management is a “public utility.”

Specifically, Ms. Reid does not allege, or even imply, that Mill Creek Management is distributing natural gas to or for the pubic for compensation.

Rather, Ms. Reid alleges that Mill Creek Management’s master meter system only provides natural gas to the tenants of the Mill Creek manufactured home community. See, e.g., Formal Complaint, Section 5 (Page 3) (“The company has charged myself alone for more units used at a time than the master meter read for the entire MHP of 173 homes (Documentation enclosed).”)

There are no facts alleged in the Formal Complaint, therefore, that the master meter system operated by Mill Creek Management provides natural gas “to or for the public” within the meaning of the Public Utility Code. 66 Pa. C.S. §102.

Moreover, as a registered pipeline operator, Mill Creek Management cannot, by definition, also be a “public utility.” See, 58 P.S. Section 801.102 (the term “pipeline operator” “does not include a public utility . . . .”).

Accordingly, there are no facts alleged in the Formal Complaint that Mill Creek Management is a “public utility” within the meaning of the Public Utility Code. 66 Pa. C.S. §102.


Preliminary Objections at Page 5, Paragraphs 16 – 21.  Given the above, Mill Creek contends that the Complaint should be dismissed, since it is deficient on its face and also due to the fact that the Commission does not have legal jurisdiction over pipeline operators such as Mill Creek.  Preliminary Objections at Pages 6, 9, 10.  Ms. Reid did not file an Answer to Mill Creek’s Preliminary Objections.

By Motion Judge Assignment Notice dated July 12, 2019, the parties were informed that Mill Creek’s Preliminary Objections had been assigned to me for a ruling.  

Mill Creek’s Preliminary Objections are procedurally ready to be ruled upon.  For the reasons discussed below, the objections will be denied, and Ms. Reid’s Complaint will be heard during an Initial Hearing to be scheduled for a later date.

The Commission’s Rules of Administrative Practice and Procedure provide for the filing of preliminary objections.  Commission preliminary objection practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  The Commission’s Rules at 52 Pa. Code § 5.101(a) limit preliminary objections to the following grounds:

(1)	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.
(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.
(3)	Insufficient specificity of a pleading.
(4)	Legal insufficiency of a pleading.
(5)	Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.
(6)	Pendency of a prior proceeding or agreement for alternative dispute resolution.
(7)	Standing of a party to participate in the proceeding.


For purposes of disposing of the preliminary objections, the Commission must accept as true all well pleaded material facts of the nonmoving party, as well as every reasonable inference deducible from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A. 2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The Commission must view all complaints in the light most favorable to the complainant and should dismiss the complaint only if it appears that the complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994); see also, Interstate Traveler Services, Inc. v. Commonwealth, Department of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  “For purposes of testing the legal sufficiency of the challenged pleading, a [motion to dismiss] … admits as true all well-pleaded, material, relevant facts, and every inference deducible from those facts.”  Marinoff v. Bell Telephone Co. of Pennsylvania, 75 Pa. P.U.C. 489, 491 (1991).

Well-established Commission precedent tends to afford unrepresented complainants the opportunity to orally set forth their cases on the record, and cautions against dismissing cases on a preliminary basis.  In the often-cited case of Richard Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Order entered July 14, 1993) (Carlock), the Commission determined that unrepresented complainants should have an opportunity to be heard orally, and not have their case dismissed because of a preliminary pleading.  Id. at 7 (in many cases unrepresented complainants can explain their dispute orally much better than they can communicate their grievance in written form and to deny unrepresented complainants a meaningful opportunity to be heard in such cases can be viewed as a gross abuse of authority), citing, Halpern v. The Bell Telephone Company of Pennsylvania, Docket No. C-00923950 (Order entered October 1992) and William Schleisher v. The Bell Telephone Company of Pennsylvania, Docket No. F-00161252 (Order entered December 17, 1992); see also, John M. Gera v. Mill Creek Electric Utilities Corporation, Docket No. C-20054657 (Opinion and Order entered November 2, 2005).
  
In this case, Mill Creek contends that Ms. Reid has not alleged a violation of any law, regulation or Commission Order and that the Complaint is therefore legally insufficient and should be dismissed.  Mill Creek also contends that the Commission does not have the legal authority to hear Ms. Reid’s claims, since Mill Creek is a pipeline operator and therefore is not a public utility subject to the Commission’s jurisdiction.

		Mill Creek correctly notes that certain pipeline operators are not subject to the jurisdiction of the Commission.  However, Ms. Reid clearly contends in her Complaint that Mill Creek is operating as a public utility.  Given the precedent established by Carlock, et. al., cited above, and given that the allegation must be accepted as true when disposing of Preliminary Objections, I conclude that Ms. Reid has adequately alleged that Mill Creek is operating as a public utility.  Additionally, given Ms. Reid’s allegations that Mill Creek is violating the Public Utility Code, I conclude that Ms. Reid has adequately alleged that the Commission has jurisdiction over this case.  Accordingly, I must deny the Preliminary Objections.

		Although I am denying the Preliminary Objections, it is necessary to point out that Ms. Reid, as the complaining party, bears the burden of proof in this case.  Ms. Reid must demonstrate, by a preponderance of the evidence, that Mill Creek is a public utility subject to the Commission’s jurisdiction.  In addition, Ms. Reid must demonstrate that Mill Creek’s actions violate the Public Utility Code, a Commission Order or Regulation, or a Commission-approved Tariff of the company concerning the service provided to her.  This is a higher legal standard than that which was used to judge Mill Creek’s Preliminary Objections, and Ms. Reid will be required to introduce specific evidence to support her claims during the hearing in this case.

ORDER


THEREFORE,

IT IS ORDERED:

1. That the Preliminary Objections filed by Mill Creek MHP Management, LLC in the above-captioned proceeding at Docket Number C-2019-3010073 are denied.

2. That the Complaint filed by Debra Reid on May 22, 2019 against Mill Creek MHP Management, LLC at Docket Number C-2019-3010073 shall proceed to a hearing on a date to be scheduled.


								
Date:  August 12, 2019						      /s/			
						Andrew M. Calvelli
						Administrative Law Judge
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