Lawrence and Debra Esposito
4239 High Rd., Cresco, PA 18326

August 14, 2019
VIA ELECTRONIC FILING

Rosemary Chiavetta, Secretary
Pennsylvania Public Utility Commission
Commonwealth Keystone Building

400 North Street, 2nd Floor North

P.O. Box 3265

Harrisburg, PA 17105-3265

RE: Lawrence And Debra Esposito v. PPL Electric Utilities Corporation
Docket No. C-2019-3007334

Dear Secretary Chiavetta:

Enclosed for filing is the appeal by Lawrence and Debra Esposito to the Honorable Elizabeth Barnes
and the Public Utilities Commission of the granting by Honorable Elizabeth Barnes of a Motion by PPL
Electric Utilities Corporation to Compel Responses to Discovery Propounded on Lawrence and Debra
Esposito — Set I in the above-referenced proceeding. Copies will be provided as indicated on the
Certificate of Service.

Respecttully,

Lawrence Esposito

cc: Honorable Elizabeth Barnes
Gladys Brown Dutrieuille, Chairman, Pennsylvania Public Utility Commission
David W. Sweet, Vice Chairman, Pennsylvania Public Utility Commission
Andrew G. Place, Commissioner, Pennsylvania Public Utility Commission
Norman J. Kennard, Commissioner, Pennsylvania Public Utility Commission
John F. Coleman Jr., Commissioner, Pennsylvania Public Utility Commission
Certificate of Service

attachments: Order Granting Motion to Compel, Objection to Motion To Compel, Protective Order.



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing has been served upon the following
persons, in the manner indicated, in accordance with the requirements of 52 Pa. Code § 1.54 (relating to
service by a participant).

VIA E-MAIL AND FIRST-CLASS MAIL

Devin Ryan

Post and Schell

17 North Second Street 12th Floor
Harrisburg, PA 17101-1601
dryan@postschell.com
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Date: August 14, 2019

Lawrence Esposito
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Lawrence and Debra Esposito,
Complainants,
V. Docket No. C-2019-3007334
PPL Electric Utilities Corporation,
Respondent.

PETITION TO HONORABLE ELIZABETH BARNES AND TO THE PENNSYLVANIA
PUBLIC UTILITIES COMMISSION
CONCERNING HONORABLE ELIZABETH BARNES DECISION
TO GRANT THE MOTION OF PPL ELECTRIC UTILITIES CORPORATION
TO COMPEL RESPONSES TO DISCOVERY PROPOUNDED ON
LAWRENCE AND DEBRA ESPOSITO —SET 1

TO HONORABLE ELIZABETH BARNES AND TO THE COMMISSION:

Pursuant to 52 Pa. Code §5.302, Lawrence and Debra Esposito request that the Motion to

Compel Responses be rescinded for the following reasons:

1. According to “The Office of Administrative Law Judge Operating Procedures Manual,
Chapter 2, Section 4.3, paragraph B.” states: (emphasis added)

“B. Pro Se Participants — individuals representing themselves create special problems for ALJs
regarding the development of a full and complete record. An ALJ may allow them to retain
counsel. Unrepresented participants are allowed to exercise their rights within the limits of the
Commission’s processes, but must meet the requirements of notice, due process, and orderly

conduct. ALJs should explain the process and the ALJs role to unrepresented participants,

including the burden of proof, the right to cross examine, etc..”

1. OUR FIRST CONTENTION: We are “individuals representing ourselves” and at no point
were we informed about any of the procedures, timings, filings, and other important parts of the
process. We were given no instructions.

a) We do not have an attorney and cannot afford one.



b) We do not understand the intricacies of legal language and forms which puts us at a
technical disadvantage even before a hearing can commence.

c) With no legal advice to interpret the various laws we have missed several deadlines
already which has severely limited our ability to both protect our rights and to present our
case. For example, we were not aware of the time limit for filing objections to an
interrogatory. As a result PPL is trying to force us, against our will and our rights, to
provide personal information and documents that are irrelevant to this hearing.

d) As another example, we do not understand the attached “Protective Order”: neither its

purpose nor what we are supposed to do with it.

2. OUR SECOND CONTENTION: Based on the following quote from the Honorable Elizabeth
Barnes granting of PPL’s Motion to Compel (EMPHASIS ADDED): “I find information requested in
PPL Interrogatories 2-3 may be admissible or lead to discovery of admissible evidence at the hearing
and is discoverable under the broad terms of 52 Pa. Code Section 5.321. Whether there are devices
emitting radio frequency fields in the service property and the frequency and duration of the usage of
these devices, including cell phones, may be admissible and relevant at the hearing.”

a) That certain personal and privileged information “may be” admissible and relevant is not a
justification for forcing us to reveal personal and privileged information.

b) PPL has compiled voluminous testimony from their paid experts relating to smart meter health
issues. Upon examining this testimony it appears to be totally unnecessary for PPL’s case to
compel us to reveal personal and privileged information such as they have requested. Therefore
we conclude that the apparent object of PPL’s demand for this information is harassment and
intimidation. Put simply: they do not need this information to make their case. Attempting to
force us into providing information that “may be admissible and relevant” is legal bullying and

should not be allowed in a dispute where both parties allegedly seek justice.

CONCLUSION
Docket No. C-2019-3007334 is an Administrative Hearing. This is not a criminal proceeding. This is

not a lawsuit. This is a complaint filed by citizens of the Commonwealth of Pennsylvania and of the



United States of America. We have rights under the state and federal constitutions as well as the
common law: “...that among these are the right to life, liberty, and the pursuit of happiness.”

PPL has not shown that the personal and privileged information they are demanding is critical to their
case. The information PPL has requested is, at best, only tangentially relevant, at worst, an attempt to
harass and intimidate.

THEREFORE WE REQUEST THAT HONORABLE ELIZABETH BARNES DECISION TO
GRANT THE “MOTION OF PPL ELECTRIC UTILITIES CORPORATION TO COMPEL
RESPONSES TO DISCOVERY PROPOUNDED ON LAWRENCE AND DEBRA ESPOSITO — SET
I” BE RESCINDED.

Respectfully Submitted:

Lawrence Esposito
4239 High Rd.
Cresco, PA 18326
917-767-9962

choochcavone@yverizon.net




BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Lawrence and Debra Esposito
V. : C-2019-3007334

PPL Electric Utilities Corporation

APPEAL OF ORDER GRANTING MOTION TO COMPEL

The hearing in the above-captioned matter has been scheduled for September 9,
2019. PPL served its Set I Interrogatories and Requests for Production of Documents (Set I)
upon the Complainant on June 11, 2019. Objections were due June 21, 2019 and responses were
due on July 1, 2019. Complainant never served any objections to PPL by June 21, 2019. On
July 8, 2019, Complainants served their responses to PPL. However, PPL claims in its Motion to
Compel filed on July 17, 2019, that they failed to provide information requested in Questions 2,
3,and 4. To date Complainant have not sent complete responses to Questions 2, 3 and 4.
Complainants did file a Response to the Motion to Compel on July 22, 2019. The Motion to

Compel is ripe for a decision.

In its Motion to Compel, PPL seeks an order compelling full responses to Set I,
Questions 2, 3 and 4. Specifically, PPL seeks the identification of all wireless phones,
cellphones, microwave ovens, wireless routers, wi-fi networks, tablets, computers, Bluetooth
speakers, wireless security systems, smart speakers, garage door openers, baby monitors, and
walkie talkies in the service property. PPL requests the make, model and amount of cell phone

usage and 12 months of phone bills showing usage for any cell phones used in the household.

Complainant objects on the grounds that these questions are in violation of the
Fourth and Fourteenth Amendments to the United States Constitution as they constitute an

unreasonable search into their privacy.





I find information requested in PPL Interrogatories 2-3 may be admissible or lead
to discovery of admissible evidence at the hearing and is discoverable under the broad terms of
52 Pa. Code Section 5.321. Whether there are devices emitting radio frequency fields in the
service property and the frequency and duration of the usage of these devices, including cell
phones, may be admissible and relevant at the hearing. Additionally, I find information
requested in Question 4 to be likely to lead to admissible evidence as it requests information

pertaining to health conditions claimed to be caused by or worsened by an AMI meter.

For there to be a deprivation of constitutional rights, the deprivation must be
caused by the exercise of some right or privilege created by the state and the party charged with
deprivation must be a person who may fairly said to be a state actor. Commonwealth v. Corley,
491 A.2d 829 (Pa. 1985). PPL is a regulated utility, but not a state actor and there is no
evidence it is providing information sought to law enforcement. Jackson v. Metropolitan Edison
Co., 419 U.S. 345, 351-53 (1974). Thus, PPL is not violating Complainant’s Fourth or

Fourteenth Amendment rights to be free from unreasonable searches and seizures.

Complainants argue 28 Pa.Code § 115.27 applies as a defense to producing
confidential medical records. Complainants’ medical records are relevant to this proceeding as
they allege health conditions caused by or exacerbated by an AMI meter. A protective order will
be issued concurrent with this Order such that any medical records may be kept confidential if

they are marked as such.

THEREFORE,

IT IS ORDERED:

1. That PPL Utilities Corporation’s Motion to Compel is granted.





2. That Complainants are directed to provide PPL Utilities Corporation with full
responses to PPL Set I Interrogatories and Requests for Production of
Documents Questions 2, 3 and 4 consistent with the body of this Order no

later than August 15, 2019.

Date: August 1, 2019 /s/

Elizabeth H. Barnes
Administrative Law Judge
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Lawrence and Debra Esposito
V. : C-2019-3007334

PPL Electric Utilities Corporation

ORDER GRANTING MOTION TO COMPEL

The hearing in the above-captioned matter has been scheduled for September 9,
2019. PPL served its Set I Interrogatories and Requests for Production of Documents (Set I)
upon the Complainant on June 11, 2019. Objections were due June 21, 2019 and responses were
due on July 1, 2019. Complainant never served any objections to PPL by June 21, 2019. On
July 8, 2019, Complainants served their responses to PPL. However, PPL claims in its Motion to
Compel filed on July 17, 2019, that they failed to provide information requested in Questions 2,
3,and 4. To date Complainant have not sent complete responses to Questions 2, 3 and 4.
Complainants did file a Response to the Motion to Compel on July 22, 2019. The Motion to

Compel is ripe for a decision.

In its Motion to Compel, PPL seeks an order compelling full responses to Set I,
Questions 2, 3 and 4. Specifically, PPL seeks the identification of all wireless phones,
cellphones, microwave ovens, wireless routers, wi-fi networks, tablets, computers, Bluetooth
speakers, wireless security systems, smart speakers, garage door openers, baby monitors, and
walkie talkies in the service property. PPL requests the make, model and amount of cell phone

usage and 12 months of phone bills showing usage for any cell phones used in the household.

Complainant objects on the grounds that these questions are in violation of the
Fourth and Fourteenth Amendments to the United States Constitution as they constitute an

unreasonable search into their privacy.





I find information requested in PPL Interrogatories 2-3 may be admissible or lead
to discovery of admissible evidence at the hearing and is discoverable under the broad terms of
52 Pa. Code Section 5.321. Whether there are devices emitting radio frequency fields in the
service property and the frequency and duration of the usage of these devices, including cell
phones, may be admissible and relevant at the hearing. Additionally, I find information
requested in Question 4 to be likely to lead to admissible evidence as it requests information

pertaining to health conditions claimed to be caused by or worsened by an AMI meter.

For there to be a deprivation of constitutional rights, the deprivation must be
caused by the exercise of some right or privilege created by the state and the party charged with
deprivation must be a person who may fairly said to be a state actor. Commonwealth v. Corley,
491 A.2d 829 (Pa. 1985). PPL is a regulated utility, but not a state actor and there is no
evidence it is providing information sought to law enforcement. Jackson v. Metropolitan Edison
Co., 419 U.S. 345, 351-53 (1974). Thus, PPL is not violating Complainant’s Fourth or

Fourteenth Amendment rights to be free from unreasonable searches and seizures.

Complainants argue 28 Pa.Code § 115.27 applies as a defense to producing
confidential medical records. Complainants’ medical records are relevant to this proceeding as
they allege health conditions caused by or exacerbated by an AMI meter. A protective order will
be issued concurrent with this Order such that any medical records may be kept confidential if

they are marked as such.

THEREFORE,

IT IS ORDERED:

1. That PPL Utilities Corporation’s Motion to Compel is granted.





2. That Complainants are directed to provide PPL Utilities Corporation with full
responses to PPL Set I Interrogatories and Requests for Production of
Documents Questions 2, 3 and 4 consistent with the body of this Order no

later than August 15, 2019.

Date: August 1, 2019 /s/

Elizabeth H. Barnes
Administrative Law Judge
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Lawrence and Debra Esposito
V. : C-2019-3007334

PPL Electric Utilities Corporation

PROTECTIVE ORDER

On January 22, 2019, Lawrence and Debra Esposito (Complainants) filed a
formal Complaint against PPL Electric Utilities Corporation (PPL or Respondent) with the
Pennsylvania Public Utility Commission (Commission). Complainants seeks a Commission
directive precluding the installation of an AMI “Smart Meter” and the termination of electric
service for failing to schedule an installation date for a Smart Meter. Complainants allege: 1)
that radiofrequency fields from the smart meter could have adverse health effects on their
daughter residing at the service property; and 2) that they should be allowed to “Opt-Out” of the

meter installation by law.

On July 17, 2019, PPL filed a Motion for Protective Order, which requests
confidential treatment of Complainants’ medical records and information. To date, Complainant

has not objected to the draft Protective Order proposed by PPL.

The Commission’s Rules of Practice and Procedure permit the Commission to
issue protective orders limiting the availability of certain proprietary or confidential
information. 52 Pa. Code §§ 5.362 and 5.423. The party seeking the protective order has the
burden to establish that the potential harm to the party of providing the information would be
substantial and the harm to the party if the information is disclosed without restriction
outweighs the public’s interest in free and open access to the administrative hearing process.
Petition for Protective order of GTE North Inc., 1996 Pa PUC LEXIS 95, Docket No. G-
00940402, Order (entered August 8, 1996); ITT Communications Services’ Petition for a
Protective Order, 1991 Pa PUC LEXIS 193, Docket No. R-912017, Order (entered November 5,






1991). If that burden is satisfied, the least restrictive means of limitation which will provide the

necessary protection from disclosure will be applied. 52 Pa. Code § 5.423(a).

In considering whether to issue a protective order, the Commission, pursuant to

Section 5.423(a), should consider the following factors:

(1) The extent to which the disclosure would cause unfair

economic or competitive damage.

(2) The extent to which the information is known by others and

used in similar activities.

(3) The worth or value of the information to the party and to the

party’s competitors.

(4) The degree of difficulty and cost of developing the

information.

(5) Other statutes or regulations dealing specifically with

disclosure of the information.

52 Pa. Code § 5.423(a). The Commission’s regulations further provide detail regarding
restrictions placed on the proprietary material, access to proprietary material by representatives
of parties, special restrictions and the return of proprietary information at the conclusion of the

proceeding. 52 Pa. Code §§ 5.423(c)-(f).

Section 5.423, however, must be balanced against Commission regulations that
also provide that the Commission’s records, including the record of this proceeding, may be
accessed by the public pursuant to 52 Pa. Code §§ 1.71-1.77. In particular, Section 1.71 of the
Commission’s regulations provides: “The Commission’s record maintenance system is intended
to provide for the greatest degree of public access to Commission documents that is consistent

with the exercise of the functions of the Commission under the act and other applicable laws.”





52 Pa. Code § 1.71. In addition, non-disclosure of personal medical information must be viewed

in light of the Pennsylvania Right to Know Law. 65 P.S. § 67.102.

In this case, the record already contains medical information that the Complainant
asked be held as confidential and not released to the public, i.e. Complainant’s Answer to Motion
to Compel. Maintaining the confidentiality of personal medical information outweighs the
public's interest in free and open access to administrative hearings as failure to maintain such
information as confidential would have a chilling effect on customers bringing complaints that
may involve medical issues. Such an effect would not be in the public interest. Formalizing the
understanding of confidentiality in a Protective Order protects the Confidentiality beyond the

parties to the proceedings. As a result, this protective order is being issued.

_ORDER
THEREFORE,
IT IS ORDERED:
1. That PPL Electric Utilities Corporation’s unopposed Motion for Protective

Order is hereby granted with respect to all materials and information identified in Paragraphs 2

and 3 below.

2. That the materials subject to this Protective Order are all correspondence,
documents, data, information, studies, methodologies, and other materials, furnished in this
proceeding, which are believed by the producing party to be of a proprietary or confidential
nature and which are so designated by being stamped “Confidential.” Such materials will be

referred to below as “Proprietary Information.”

3. That the parties may designate as “Confidential” those materials which
customarily are treated by that party as sensitive or proprietary, which are not available to the

public, or which, if disclosed freely, would subject that party or others to risk of competitive





disadvantage or other business injury. “Confidential”” materials shall expressly include the

Complainant’s medical records and information.

4. That Proprietary Information shall be made available to counsel for the
non-producing party, subject to the terms of this Protective Order. Such counsel shall use or
disclose the Proprietary Information only for purposes of preparing or presenting evidence, cross
examination, or argument or for settlement discussions in this proceeding. To the extent required
for participation in this proceeding, counsel for a non-producing party may afford access to

Proprietary Information subject to the conditions set forth herein.

5. That Proprietary Information produced in this proceeding shall be made
available to the Pennsylvania Public Utility Commission (“Commission”) and its Staff. For
purposes of filing, to the extent that Proprietary Information is placed in the Commission’s report
folders, such information shall be handled in accordance with routine Commission procedures
inasmuch as the report folders are not subject to public disclosure. To the extent that Proprietary
Information is placed in the Commission’s testimony or document folders, such information
shall be separately bound, conspicuously marked, and accompanied by a copy of this Protective
Order. Public inspection of Protected Information shall be permitted only in accordance with this

Protective Order.

6. That “Confidential” information may be made available to a “Reviewing
Representative” who is a person who has signed a Non-Disclosure Certificate in the form
attached as Appendix A hereto and who is: (i) an attorney for one of the parties who has entered
an appearance in this proceeding; (ii) an attorney, paralegal, or other employee associated for
purposes of this proceeding with an attorney described in subparagraph (i); (iii) an expert or an
employee of an expert retained by a party for the purpose of advising, preparing for or testifying
in this proceeding; (iv) an employee or other representative of a party with significant
responsibility in this proceeding; or (v) a person mutually agreed to by the producing and

nonproducing parties.

7. That no other persons may have access to the Proprietary Information

except as authorized by order of the Commission or the Presiding Administrative Law Judge.





8. That Proprietary Information shall be treated by non-producing parties
subject to this Protective Order and by all Reviewing Representatives in accordance with the
certificate attached as Appendix A and executed pursuant to Paragraph 10. Information deemed
Proprietary Information shall not be used except as necessary for the conduct of this proceeding,
nor shall it be disclosed in any manner to any person except a Reviewing Representative who is
engaged in the conduct of this proceeding and who needs to know the information in order to

carry out that person’s responsibilities in this proceeding.

9. That Reviewing Representatives may not use information contained in any
Proprietary Information obtained through this proceeding to give any commercial advantage. If a
party wishes to designate as a Reviewing Representative a person not described in Paragraph 6
above, the party shall seek agreement from the party providing the Proprietary Information. If an
agreement is reached, that person shall be a Reviewing Representative with respect to those
materials. If no agreement is reached, the party shall submit the disputed designation to the

presiding Administrative Law Judge for resolution.

10. That a Reviewing Representative shall not be permitted to inspect,
participate in discussions regarding, or otherwise be permitted access to Proprietary Information
pursuant to this Protective Order unless that Reviewing Representative has first executed a Non-
Disclosure Certificate, provided that if an attorney qualified as a Reviewing Representative has
executed such a certificate, the paralegals, secretarial and clerical personnel under the attorney’s
instruction, supervision or control need not do so. A copy of each Non-Disclosure Certificate
shall be provided to counsel for the party asserting confidentiality prior to disclosure of any

Proprietary Information to that Reviewing Representative.

11. That attorneys and outside experts qualified as Reviewing Representatives
are responsible for ensuring that persons under their supervision or control comply with this

Protective Order.

12. That none of the parties waive their right to pursue any other legal or
equitable remedies that may be available in the event of actual or anticipated disclosure of

Proprietary Information.





13. That the producing party shall designate data or documents as constituting
or containing Proprietary Information by stamping the documents “Confidential.” Where only
part of data compilations or multi-page documents constitutes or contains Proprietary
Information, the parties, insofar as reasonably practicable within discovery and other time
constraints imposed in this proceeding, shall designate only the specific data or pages of
documents which constitute or contain Proprietary Information. The Proprietary Information
shall be served in an envelope separate from the nonproprietary materials, and the envelope shall

be conspicuously marked “Confidential.”

14. That the non-producing party will consider and treat the Proprietary
Information as within the exemptions from disclosure provided in Section 335(d) of the Public
Utility Code, 66 Pa. C.S. § 335(d), as applicable, and is within the definition of “confidential
proprietary information” in the Pennsylvania Right-to-Know Law, Act of February 14, 2008,
P.L. 6,65 P.S. §§ 67.101-67.3104, until such time as the information is found to be non-
proprietary. In the event that any person or entity seeks to compel the disclosure of Proprietary
Information, the non-producing party shall promptly notify the producing party in order to

provide the producing party an opportunity to oppose or limit such disclosure.

15. That any public reference to Proprietary Information by a party shall be to
the title or exhibit reference in sufficient detail to permit persons with access to the Proprietary
Information to understand fully the reference and not more. The Proprietary Information shall
remain a part of the record, to the extent admitted, for all purposes of administrative or judicial

review.

16. When a statement or exhibit is identified for the record, the portions

thereof that constitute Proprietary Information shall be designated as such for the record.

17. That any part of the record of this proceeding containing Proprietary
Information, including but not limited to all exhibits, writings, testimony, cross examination and
argument, and including reference thereto as mentioned in Paragraph 15 above, shall be sealed
for all purposes, including administrative and judicial review, unless such Proprietary

Information is released from the restrictions of this Protective Order, either through the





agreement of the parties subject to this Protective Order or pursuant to an order of the

Commission.

18. That the parties shall retain the right to question or challenge the
confidential or proprietary nature of Proprietary Information and to question or challenge the
admissibility of Proprietary Information. If a party challenges the designation of a document or
information as proprietary, the party providing the information retains the burden of

demonstrating that the designation is appropriate.

19. That the parties shall retain the right to object to the production of
Proprietary Information on any proper ground; to refuse to produce Proprietary Information
pending the adjudication of the objection; and to seek additional measures of protection of

Proprietary Information beyond those provided in this Protective Order.

20. That within 30 days after a Commission final order is entered in the
above-captioned proceeding, or in the event of appeals, within 30 days after appeals are finally
decided, the nonproducing party, upon request, shall either destroy or return to the producing
party all copies of all documents and other materials not entered into the record, including notes,
which contain any Proprietary Information. In the event that the non-producing party elects to
destroy all copies of documents and other materials containing Proprietary Information instead of
returning the copies of documents and other materials containing Proprietary Information to the
producing party, the non-producing party shall certify in writing to the other party that the

Proprietary Information has been destroyed.

Dated: August 1, 2019 /s/

Elizabeth H. Barnes
Administrative Law Judge





APPENDIX A

BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Lawrence and Debra Esposito
V. : C-2019-3007334

PPL Electric Utilities Corporation

The undersigned is a Reviewing Representative of , a party to this
proceeding (“Party”), and is not or has no knowledge or basis for believing that he/she is
prohibited from being a “Reviewing Representative of Confidential information” pursuant to
Paragraph 6 of the Protective Order. The undersigned has read and understands the Protective
Order in the above-referenced proceeding, which Protective Order deals with the treatment of
Proprietary Information. The undersigned agrees to be bound by, and comply with, the terms
and conditions of said Protective Order.

Name Address

Signature Employer
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