BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



National Railroad Passenger Corporation		:
							:
	v.						:		C-2019-3010398
							:	
PPL Electric Utilities Corporation			:	



ORDER 
DENYING PRELIMINARY OBJECTIONS

Introduction

On May 30, 2019, the National Railroad Passenger Corporation (Amtrak) filed with the Pennsylvania Public Utility Commission (Commission) a formal complaint against PPL Electric Utility Corporation (PPL or the company), docket number C-2019-3010398.  In its complaint, Amtrak provided an extensive statement of facts and six legal arguments.  Amtrak averred that 1) all PPL related transmission charges to Amtrak are unjust and unreasonable because PPL does not provide transmission service to Amtrak consistent with the manner in which Amtrak is being billed, 2) PPL violates Commission-jurisdictional tariffs by subjecting Amtrak to transmission charges at Conestoga when no basis exists for such charges, 3) PPL’s method of assessing transmission charges against Amtrak is unduly discriminatory in violation of the Public Utility Code, 4) the Commission has authority to provide relief to Amtrak, 5) Amtrak has a right to its own data, and 6) PPL must credit or refund unjust and unreasonable transmission charges to Amtrak that are inconsistent with tariff provisions.  Amtrak attached to its complaint substantial exhibits in support of its position.

In response to Amtrak’s complaint, PPL filed an answer and new matter on June 27, 2019.  In its answer, PPL admitted or denied the various averments Amtrak made in its complaint.  In particular, PPL admitted that it provides information that permits electric generation suppliers (EGSs) to serve retail customers and receive necessary transmission services pursuant to its Commission-approved tariff.  PPL denied many of Amtrak’s other averments regarding how it receives its electric from Constellation New Energy, Inc. (CNE), an EGS, noting that it lacks sufficient information to admit or deny the averments.  In its new matter, which was accompanied by a notice to plead, PPL averred that Amtrak did not pay PPL for retail transmission service during the period relevant to the complaint but that Amtrak received retail transmission service from, and paid, CNE.  PPL also argued that Amtrak’s request for relief in the form of a refund is really a claim for damages which the Commission does not have authority to award.  PPL concluded that Amtrak’s complaint should be denied.

Also on June 27, 2019, PPL filed preliminary objections in response to Amtrak’s complaint.  In its preliminary objections, which were also accompanied by a notice to plead, PPL argued that Amtrak lacks standing to bring its complaint against PPL because there is no contractual relationship between Amtrak and PPL since Amtrak is not a retail transmission customer of PPL.  PPL also argued that the complaint fails to state a cause of action against PPL and is legally insufficient because CNE provides Amtrak with retail transmission service and PPL did not receive any payment from Amtrak for retail transmission service.  PPL argued that the Commission has no authority to grant a refund in this case because Amtrak did not pay PPL anything for retail electric service and there is nothing to refund.  In its fourth preliminary objection, PPL argued that Amtrak’s claim, if one exists, is for damages over which the Commission has no jurisdiction and that any claim for damages must be brought in a court of proper jurisdiction.  Finally, PPL argued that the complaint should be dismissed for nonjoinder of a necessary party because, to the extent that Amtrak has any cause of action concerning rates for retail transmission service provided by CNE, its complaint is against CNE and not PPL.

On July 8, 2019, Amtrak filed an answer to PPL’s preliminary objections.  In its answer, Amtrak, in general, admitted that it did not directly pay PPL for transmission service during the relevant four-year period and that PPL did not directly bill Amtrak any amount for the transmission service requested during that period.  Amtrak denied that the Commission lacks legal authority or jurisdiction to require PPL to provide a refund for amounts Amtrak has paid for transmission merely because those payments were not remitted directly to PPL.  Amtrak also denied that its claim constitutes a claim for damages.  Amtrak admitted that it did not file a complaint against CNE but denied that that warrants dismissal of the complaint against PPL for failure to join an indispensable party.  Amtrak claimed that PPL is the appropriate object of its complaint and then specifically responded to each of PPL’s preliminary objections.  Amtrak concluded its answer to PPL’s preliminary objections by arguing that PPL’s preliminary objections should be denied.

On July 15, 2019, a hearing notice was issued establishing an in-person hearing for this matter for Thursday, August 29, 2019 at 10:00 in hearing room 4 of the Commonwealth Keystone Building in Harrisburg and assigning me as the presiding officer.  Upon request of the parties, the in-person hearing was changed to an initial prehearing conference by hearing type change notice dated July 18, 2019.  Subsequently, a prehearing conference order was issued on July 19, 2019 setting forth various rules that will govern the prehearing conference.

The preliminary objections filed by PPL are ready for disposition.  For the reasons discussed below, the preliminary objections will be denied and the complaint will proceed to a hearing before an Administrative Law Judge.

Legal Standard

Section 5.101 of the Commission’s Rules of Administrative Practice and Procedure provides for the filing of preliminary objections.  52 Pa.Code § 5.101.  Commission preliminary objection practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994) (Equitable).  Section 5.101(a) provides:

(a) 	Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7) Standing of a party to participate in a proceeding.

52 Pa.Code § 5.101(a)(1)-(7).

[bookmark: _Hlk16585588]For purposes of disposing of preliminary objections, the Commission must accept as true all well pleaded, material facts of the nonmoving party, as well as every reasonable inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A.2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The Commission must view the complaint in this case in the light most favorable to Amtrak and should dismiss the complaint only if it appears that Amtrak would not be entitled to relief under any circumstances as a matter of law.  Equitable, supra; see also, Interstate Traveler Services, Inc. v. Commonwealth, Department of Environmental Resources, 406 A.2d 1020 (Pa. 1979).

Each of PPL’s preliminary objections will be addressed in turn.

Preliminary objection number 1 – standing

		In its first preliminary objection, PPL argued that it is undisputed that Amtrak did not pay PPL for retail transmission service during the time period relevant to the complaint and that Amtrak pays these charges to CNE.  PPL argued that, because Amtrak’s complaint pertains solely to retail transmission service and PPL has not charged Amtrak for retail transmission service during the period relevant to the complaint, Amtrak has no standing as to its complaint against PPL.  PPL argued that it is Amtrak’s supplier, CNE, that is responsible for the cost of delivering power to Amtrak.  PPL noted that during the four-year period identified in the complaint Amtrak was a shopping customer who only received distribution service from PPL.  PPL then provided extensive detail regarding its various services, the Electricity Generation Customer Choice and Competition Act (Competition Act) at 66 Pa.C.S. §§ 2801, et seq., and its effective tariffs in support of its position that Amtrak lacks standing to bring its complaint.

		In response, Amtrak admitted that it does not pay PPL directly for transmission charges but argued that the complaint is not limited to retail transmission charges because the complaint also pertains to PPL’s responsibility to calculate network peak service load (NPSL) for accounts located in its territory.  Amtrak argued that these calculations are done for all accounts regardless of whether the customer purchases generation supply from an EGS or PPL.  Amtrak further admitted that it does not have a contract with PPL but that during the refund period PPL played a central and critical role in its responsibility to calculate the NPSL.  With regard to its request for a refund, Amtrak denied any implication or characterization that PPL is not the ultimate recipient of transmission payments made by Amtrak or that PPL is not providing transmission service from its distribution-only customers even though payment is provided directly to an EGS that subsequently pays PPL.  Amtrak denied that EGS’s provide transmission service.  Amtrak then addressed the various requirements to have standing to pursue a formal complaint under Section 701 of the Public Utility Code arguing that it has met these requirements.

PPL’s preliminary objection will be denied.

In order to bring a complaint before a tribunal, a complainant must first demonstrate that he has standing to maintain the action.  Nye v. Erie Insurance Exchange, 470 A.2d 98, 100 (Pa. 1983) (citation omitted).  Standing requires that a party have an interest in the matter that is substantial, direct and immediate.  William Penn Parking Garage, Inc. et al. v. City of Pittsburgh, 346 A.2d 269 (Pa. 1975).  These criteria are defined as follows:

A 'substantial' interest is an interest in the outcome of the litigation which surpasses the common interest of all citizens in procuring obedience to the law. A 'direct' interest requires a showing that the matter complained of caused harm to the party's interest. An 'immediate' interest involves the nature of the causal connection between the action complained of and the injury to the party challenging it and is shown where the interest the party seeks to protect is within the zone of interests sought to be protected by the statute or the constitutional guarantee in question.

George v. Pennsylvania PUC, 735 A.2d 1282, 1286 (Pa. Cmwlth. 1999); see also, Pa. Bankers Ass’n v. Dept. of Banking & Trumark Fin. Credit Union, 893 A.2d 864 (Pa. Cmwlth. 2006); South Whitehall Township Police Service v. South Whitehall Township, 555 A.2d  793, 795 (Pa. 1989) (citations omitted); Bergdoll, et al. v. Kane, et al., 731 A.2d 1261, 1268 (Pa. 1999).  The standard set by William Penn Parking Garage is applicable to the Commission cases.  See, Courier Express, Inc. v. F.L. Shaffer Company, Inc., Docket No. C-892462, Order (entered August 30, 1990) (petition for reconsideration denied December 3, 1990).

In this case, when accepting as true all well pleaded, material facts of the nonmoving party, as well as every reasonable inference from those facts, and viewing the complaint in the light most favorable to Amtrak, Amtrak has adequately demonstrated that it has satisfied the requirements to have standing to bring this complaint.  

Amtrak has a direct interest because it averred, for example, that PPL-related transmission charges to Amtrak are unjust and unreasonable because PPL does not provide transmission service to Amtrak consistent with the manner in which Amtrak is billed.  When accepting this averment as true, Amtrak has demonstrated that is has a direct interest in this matter.  Similarly, Amtrak has a substantial interest because Amtrak averred in it is complaint, for example, that it has been overcharged by $3.4 million during a four-year period.  This is a substantial interest that satisfies this requirement of standing.  Finally, Amtrak has an immediate interest because Amtrak averred in its complaint that PPL calculates the NPSL which Amtrak is required to pay.

[bookmark: _Hlk16082177]As such, PPL’s preliminary objection that Amtrak lacks standing to bring its complaint will be denied because Amtrak has a direct, substantial and immediate interest in the complaint and therefore has standing.

Preliminary objection number 2 – failure to state a cause of action

		In its second preliminary objection, PPL argued again that it is undisputed that Amtrak received retail transmission service from CNE and not PPL during the period relevant to the complaint.  PPL added that, even assuming all of the factual allegations in Amtrak’s complaint are true, which PPL disputes, Amtrak has failed to demonstrate that it is entitled to relief.  PPL reiterated that it did not receive any payment from Amtrak for retail transmission service and, therefore, Amtrak’s request for a refund for charges it never paid should be summarily dismissed for failure to state a claim on which relief can be granted, noting that Amtrak has not provided any contract or any bill regarding any retail transmission charges it has paid PPL.  

		In response, Amtrak admits that it does not directly pay PPL for transmission service but again denied any characterization or implication that PPL is not the ultimate recipient of transmission payments made by Amtrak and again denied that Amtrak pays CNE transmission service.  Amtrak denied that it has not demonstrated that it is entitled to relief and that, in short, PPL cannot by rote repetition of the fact that PPL does not directly bill Amtrak cause the Commission to ignore the material issue that PPL is both the calculator of the load for which Amtrak is billed for transmission service and the ultimate recipient of the money that Amtrak pays for transmission service.  Amtrak denied that CNE provides transmission service and noted that if transmission obligations are being miscalculated the only way this can be corrected is by PPL and therefore Amtrak has stated a cause of action.

PPL’s preliminary objection will be denied.

In civil practice, a preliminary objection based on legal insufficiency is referred to as a demurrer.  Preliminary objections in the form of a demurrer will be sustained only in cases which are free and clear of doubt and where dismissal is clearly warranted by the record.  Community Life Support Systems, Inc., et al. v. Commonwealth of Pennsylvania, 689 A.2d 1014, 1017 (Pa. Cmwlth. 1997).  Any doubt must be resolved in favor of overruling a demurrer.  Id.; see also, Hoffman v. Misericordia Hospital of Philadelphia, 439 Pa. 501, 267 A.2d 867 (1970) (“the question presented by the demurrer is whether on the facts averred, the law states with certainty that no recovery is possible”).
		
Amtrak has made several averments in its complaint that warrant being heard by an administrative law judge and not being dismissed on a preliminary basis.  For example, Amtrak’s initial averment that PPL-related transmission charges to Amtrak are unjust, unreasonable and inconsistent with the manner in which Amtrak is billed may raise a violation of Section 1301 of the Public Utility Code, as Amtrak noted.  See, 66 Pa.C.S. §§ 1301, 1304.  Furthermore, Amtrak also referenced Chapter 28 of the Public Utility Code for the proposition that the Commission retains authority to establish rates for jurisdictional transmission and distribution services and that customer bills must contain unbundled charges sufficient to enable the customer to determine the basis for these charges.  66 Pa.C.S. §§ 2804(10) and 2807(c)(1).  Finally, Amtrak also averred that PPL has denied it access to its own electric usage data in violation of the Commission’s regulations.  52 Pa.Code § 54.43(d).  Each of these averments, if proven true and supported by substantial evidence, may evidence a violation of the Public Utility Code and warrant recovery.  Therefore, the complaint is not legally insufficient.

[bookmark: _Hlk16514264]As such, PPL’s preliminary objection that Amtrak failed to state a cause of action and is legally insufficient will be denied because, when resolving any doubt in favor of Amtrak, it is not free and clear of doubt that dismissal is clearly warranted by the record.

Preliminary objection number 3 – refunds

		In its third preliminary objection, PPL argued that the Commission has no authority to grant Amtrak a refund in this case because Amtrak did not pay PPL anything for retail transmission service and there is nothing to refund.  PPL quoted Section 1312 of the Public Utility Code regarding refunds and argued that a refund can be sought for amounts paid by the customer and received by the utility and because Amtrak paid PPL nothing for retail transmission service the Commission lacks authority to grant the relief requested and the complaint should be denied in its entirety.  

		In response, Amtrak admitted that it did not pay PPL directly for transmission service but denied that there is nothing to refund.  Amtrak argued that PPL has not denied that PPL has received payment from CNE for retail transmission service.  Amtrak argued that it has paid for transmission service and that PPL has received such payments after they were passed through and ultimately reached PPL.  Amtrak argued that Section 1312 does not require funds to be transferred directly from the end-user to the utility but only that the rate is “received by” a public utility.  Amtrak concluded that the Commission has authority to grant the relief requested and cited to provisions of the Competition Act in support of its argument.

		PPL’s preliminary objection will be denied.  When accepting as true all well pleaded material facts averred by Amtrak, as well as every reasonable inference from those facts, and viewing the complaint in the light most favorable to Amtrak, it does not appear that Amtrak would not be entitled to relief under any circumstances as a matter of law.

In this case, Amtrak averred in its complaint, among other things, that “CNE’s charges to Amtrak for [Network Integrated Transmission Service] are based on PJM’s charges to CNE, which are based on transmission obligations as calculated by PPL.  PPL calculates Amtrak’s individual transmission obligation along with the transmission obligations for all its customers served by CNE.”  Amtrak then provides substantial discussion regarding the transmission payment flow, such as the averment that “PPL calculates the transmission obligation of Amtrak and other customers and provides these data to PJM.”  These averments, and others, lead to Amtrak’s averments that “all PPL related transmission charges to Amtrak are unjust and unreasonable” and in violation of Section 1301 of the Public Utility Code. 

These averments must be accepted as true for purposes of disposing of PPL’s preliminary objection.  When doing so, it is not clear that PPL has not violated a provision of the Public Utility Code, a Commission order or regulation or a Commission-approved tariff of the company causing Amtrak to be entitled to a refund under Section 1312 of the Public Utility Code.  Section 1312 provides, in pertinent part:

§ 1312.	Refunds.

(a) General rule.—If, in any proceeding involving rates, the commission shall determine that any rate received by a public utility was unjust or unreasonable, or was in violation of any regulation or order of the commission, or was in excess of the applicable rate contained in an existing and effective tariff of such public utility, the commission shall have the power and authority to make an order requiring the public utility to refund the amount of any excess paid by any patron, in consequence of such unlawful collection, within four years prior to the date of the filing of the complaint, together with interest at the legal rate from the date of each such excessive payment.

66 Pa.C.S. § 1312.  As Amtrak noted in its answer to PPL’s preliminary objection, nothing in Section 1312 requires that the refund can only be paid to the entity that directly pays the utility the excessive amount in order for a refund to be warranted.  Section 1312 only requires that the excessive amount be received by the public utility.  

In this case, PPL receives the alleged excessive amount, albeit through CNE, a third party, and not directly from Amtrak.  This fact, however, does not negate the fact that PPL maybe receiving an excessive rate and that a refund under Section 1312 is necessary.  Determining the details of how much of a refund is necessary and to who it should be paid, if necessary, would be established in a hearing based on an evidentiary record.  Amtrak has made sufficient averments to warrant denying PPL’s preliminary objection and holding a hearing on the merits.

As such, PPL’s preliminary objection that the Commission has no authority to grant a refund in this case will be denied because, when resolving any doubt in favor of Amtrak, it is not free and clear of doubt that Amtrak is not entitled to a refund and that dismissal is clearly warranted by the record.

Preliminary objection number 4 – damages

		In its fourth preliminary objection, PPL argued that, although Amtrak characterizes its request for relief as seeking a refund, to the extent that Amtrak has any claim against PPL, Amtrak’s claim is for damages and such claim must be dismissed because the Commission has no jurisdiction to award damages.

		In response, Amtrak argued that the Commission has broad authority to enforce its own rules and regulations.  Amtrak also argued that PPL has failed to explain what “damages” Amtrak is seeking and has failed to explain why returning payments to Amtrak would not fit in the definition of a refund.  Amtrak argued that its request is in the nature of a refund which is within the Commission’s authority to grant.

		PPL’s preliminary objection will be denied.

It is well settled that the Commission may not exceed its jurisdiction and must act within it.  City of Pittsburgh v. Pa. Pub. Util. Comm’n., 43 A.2d 348 (Pa. Super 1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 235 A.2d 602 (Pa. 1967).  Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Hughes v. Pa. State Police, 619 A.2d 390 (Pa. Cmwlth 1992).  As a creation of the legislature, the Commission possesses only the authority that the state legislature has specifically granted to it in the Public Utility Code.  66 Pa.C.S. §§ 101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell, 383 A.2d 791 (Pa. 1977).  The statutory array of Commission remedial and enforcement powers does not include the power to award damages to a private litigant for breach of contract by a public utility.  Id. at 794.  

As a result, to the extent that Amtrak seeks damages in this proceeding, Amtrak will be prohibited from doing so.  However, as noted above, in this case, Amtrak has made sufficient averments to warrant denying PPL’s preliminary objection and holding a hearing on the merits with regard to its claims for a refund of any excessive payments received by PPL pursuant to Section 1312 of the Public Utility Code.  PPL’s preliminary objection will, therefore, be denied to the extent that it seeks to prohibit Amtrak from seeking a refund.

Preliminary objection number 5 – failure to join an indispensable party

		In its fifth preliminary objection, PPL argued that Amtrak’s complaint should be dismissed because Amtrak failed to join an indispensable party.  PPL argued, among other things, that Amtrak was a shopping customer who received competitive electric generation supply and retail transmission service from CNE during the period in question and that CNE bills Amtrak for generation supply and retail transmission service.  PPL argued that, to the extent that Amtrak has any cause of action concerning the rates charged for the retail transmission provided by CNE, its complaint is against CNE, not PPL.  PPL argued that Amtrak failed to join a necessary party and the complaint should be dismissed as against PPL.

		In response, Amtrak argued that PPL is the only necessary party to this complaint, arguing that, although Amtrak paid CNE transmission charges, at all times, PPL remained the provider of transmission service.  Amtrak denied that it is billed for retail transmission service but is billed by CNE for transmission service that is provided by PPL.  Amtrak denied that there are retail transmission costs but that PPL is the transmission owner that receives payments for the transmission service that is provided.  Amtrak admits that PPL did not bill Amtrak for transmission service during the refund period but that PPL collected transmission payments for Amtrak’s account.  Amtrak concluded that CNE is not a necessary party because it is a pass-through entity for transmission charges and its rights are not likely affected by a ruling.

		PPL’s preliminary objection will be denied.

An indispensable party is one whose rights are so directly connected with and affected by litigation that he must be a party of record to protect such rights, and his absence renders any order or decree of court null and void for want of jurisdiction.  Columbia Gas Transmission Corp. v. Diamond Fuel Co., 464 Pa. 377, 379 (1975).  In this case, Amtrak has averred in its complaint that CNE is an EGS within PPL’s distribution service territory and bills Amtrak for generation and network integrated transmission service (NITS).  Amtrak averred that PPL calculates Amtrak’s individual transmission obligation and that PJM bills CNE for transmission charges based on the total NITS obligations of CNE’s retail customers multiplied by PPL’s formula-based transmission charge.  CNE then bills Amtrak for transmission charges based on Amtrak’s share of the transmission obligations calculated by PPL and conveyed to CNE.  Amtrak added that CNE has confirmed that it has no role in the calculation of the amount of transmission service for which Amtrak is being charged – CNE is simply invoiced by PJM for NITS that PJM or PPL or both have determined to be applicable to Amtrak for certain portions of the power that Amtrak receives.  Amtrak refers to CNE as a “conduit for the assessment, collection and distribution back to PPL of all transmission revenue.”

When accepting as true all well pleaded, material facts of the nonmoving party, as well as every reasonable inference from those facts, and viewing the averments in the light most favorable to Amtrak, it does not appear that CNE is an indispensable party whose rights are so directly connected with and affected by litigation that it must be a party of record to protect such rights, and that CNE’s absence renders any order or decree of court null and void for want of jurisdiction.  In its complaint, Amtrak seeks, among other things, to have PPL calculate its transmission obligations for Amtrak based on a publicly available and tariff-based method and refund Amtrak for all PPL related transmission charges paid by Amtrak for a four-year period preceding the complaint.  Amtrak does not seek any relief from CNE.  

By failing to join CNE as a party to this proceeding, however, Amtrak is likely limiting the issues it can pursue and the relief it can obtain.  This proceeding will be about whether PPL violated the Public Utility Code, a Commission order or regulation or a Commission-approved tariff of the company with regard to the service provided to Amtrak.  Nonetheless, it is Amtrak’s complaint and PPL has not demonstrated in its preliminary objection that CNE is a necessary party whose rights are so directly connected with and affected by litigation that it must be a party of record to protect such rights and whose absence would render any decision from this proceeding null and void for want of jurisdiction.  This is especially true when viewing the complaint in this case, as well as every reasonable inference from the complaint, as true and resolving any doubt in favor of Amtrak.

As such, PPL’s preliminary objection seeking dismissal of the complaint for failure to join a necessary party is without merit and will be denied.

Conclusion

In conclusion, as noted above, the standard for granting preliminary objections is very high.  Preliminary objections will only be granted when it is clear that the nonmoving party is not entitled to relief under any circumstances as a matter of law and after viewing the complaint, and every reasonable inference from the complaint, in the light most favorable to the complainant.  PPL has failed to satisfy this standard in its preliminary objections with regard to its arguments that Amtrak lacks standing to bring the complaint, the complaint fails to state a cause of action or the Commission lacks authority to issue refunds in this matter.  Similarly, Amtrak did not fail to join an indispensable party.  PPL is correct that the Commission lacks the authority to award damages but Amtrak has made sufficient averments to pursue its claim for a refund.  In general, Amtrak should have an opportunity to pursue its complaint in a hearing before an administrative law judge and not have its complaint dismissed on a preliminary basis.  Amtrak is advised, however, that a hearing on the complaint will require it to prove the allegations by a preponderance of the evidence and with substantial evidence.  This is a different standard than the standard used to address the preliminary objections.

ORDER

		THEREFORE,

		IT IS ORDERED:

1. That the preliminary objections filed by PPL Electric Utilities Corporation to the complaint of National Railroad Passenger Corporation at docket number C-2019-3010398 on June 27, 2019 are hereby denied.

1. That the formal complaint filed by National Railroad Passenger Corporation against PPL Electric Utilities Corporation at docket number C-2019-3010398 dated May 30, 2019 will move forward to a prehearing conference on August 29, 2019 at 10:00 a.m. in hearing room 4 of the Commonwealth Keystone Building in Harrisburg.
 

Date:	August 14, 2019			/s/			
		Joel H. Cheskis
		Deputy Chief Administrative Law Judge
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