BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Borough of Blakely					:
							:
	v.						:		C-2019-3010412
							:	
PPL Electric Utilities Corporation			:	



ORDER 
DENYING PRELIMINARY OBJECTIONS

Introduction

On May 31, 2019, Borough of Blakely (Blakely) filed with the Pennsylvania Public Utility Commission (Commission) a formal complaint against PPL Electric Utilities Corporation, docket number C-2019-3010412.  In its complaint, Blakely averred that it provides its own electric services to its residents and that PPL has been servicing some residents with electric power and refuses to turn that electric service over to Blakely.  Blakely attached a list to its complaint of the residents at issue.  Blakely seeks an order directing PPL to transfer electric service for those residents to Blakely.  Blakely provided additional reasoning for its complaint in its attachment.

On July 1, 2019, PPL filed an answer with new matter in response to Blakely’s complaint.  In its answer, PPL admitted or denied the various averments in the complaint.  In particular, PPL admitted that it currently owns and operates a municipal electric distribution system that provides electric service to certain customers within the borough limits.  PPL also admitted that it declined to abandon electric service to its customers identified in the complaint and turn them over to Blakely.  PPL denied that Blakely has the right or authority to compel PPL to unilaterally abandon its Commission-approved service territory which includes a portion of the borough and transfer its electric facilities to Blakely.  

[bookmark: _Hlk17098696]In its new matter, which was accompanied by a notice to plead, PPL argued that the portion of its service territory that is in dispute was transferred by the Commission in 1956 to PPL’s predecessor from the Scranton Electric Company.  PPL attached a copy of that order to its new matter.  PPL added, among other things, that absent the Commission approving an application for abandonment pursuant to Section 1102 of the Public Utility Code, PPL has the right to serve its electric distribution customers in the borough.  PPL added that Blakely’s complaint is also barred by the statute of limitations set forth in Section 3314 of the Public Utility Code and by the doctrine of laches.  PPL attached additional materials to its complaint in support of its position that Blakely’s complaint should be dismissed in its entirety.

Also on July 1, 2019, PPL filed preliminary objections in response to Blakely’s complaint.  In its preliminary objections, which were also accompanied by a notice to plead, PPL argued that the complaint should be dismissed because Blakely failed to allege any violation of the Public Utility Code, a Commission order or regulation or a Commission-approved tariff of the company.  PPL argued that Blakely never cited to any provision of the Public Utility Code, a Commission regulation or order or the company’s tariff anywhere in its complaint but the only legal authority cited was a “passing reference” to the “Pennsylvania Municipal Code.”  PPL argued that the complaint is therefore legally insufficient.  In addition, PPL argued that the complaint should be dismissed because Blakely cannot force PPL to abandon its certificated service territory or transfer electric facilities to the borough.  PPL again argued that the properties in dispute are within PPL’s certificated service territory and that PPL has the right to serve its electric distribution customers in the borough absent the Commission approving an application for abandonment pursuant to Section 1102 of the Public Utility Code.  PPL again argued that the complaint is legally insufficient.

By motion judge assignment notice dated July 25, 2019, I was assigned to resolve any issues which may arise during the preliminary phase of this proceeding.   

On August 9, 2019, Blakely filed an answer to PPL’s new matter.  Blakely admitted or denied the various averments PPL made in its new matter.  In particular, Blakely denied that the territory is solely within the certificated service territory and not within an appropriate position for Blakely to provide electric power service.  Blakely also argued that the tariff PPL relied upon was enacted prior to the formation of Blakely Electric Company and that it is attempting to have the Commission establish an abandonment by PPL.  Blakely requested that judgment be entered in its favor.

Also on August 9, 2019, Blakely filed an answer to PPL’s preliminary objection. In its answer, Blakely argued that PPL’s attachments do not specifically define the areas within which the borough has provided electricity versus the area where PPL has provided electricity.  Blakely added that it denies that it has not cited the violations by PPL in failing to turnover customers within the borough’s territory.  Blakely added that PPL is misconstruing and mischaracterizing its complaint.  Blakely concluded that the Commission has authority to hear the borough’s complaint and make a determination that PPL must turn over the services of the subject customers to the borough.  Blakely requested that the Commission deny and dismiss PPL’s preliminary objections.

The preliminary objections filed by PPL are ready for disposition.  For the reasons discussed below, the preliminary objections will be denied and the complaint will proceed to a hearing before an Administrative Law Judge.

Legal Standard

Section 5.101 of the Commission’s Rules of Administrative Practice and Procedure provides for the filing of preliminary objections.  52 Pa.Code § 5.101.  Commission preliminary objection practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994) (Equitable).  Section 5.101(a) provides:

(a) 	Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7) Standing of a party to participate in a proceeding.

52 Pa.Code § 5.101(a)(1)-(7).

[bookmark: _Hlk16585588]For purposes of disposing of preliminary objections, the Commission must accept as true all well pleaded, material facts of the nonmoving party, as well as every reasonable inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A.2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The Commission must view the complaint in this case in the light most favorable to Blakely and should dismiss the complaint only if it appears that Blakely would not be entitled to relief under any circumstances as a matter of law.  Equitable, supra; see also, Interstate Traveler Services, Inc. v. Commonwealth, Department of Environmental Resources, 406 A.2d 1020 (Pa. 1979).

Furthermore, it is noted that, in civil practice, a preliminary objection based on legal insufficiency is referred to as a demurrer.  Preliminary objections in the form of a demurrer will be sustained only in cases which are free and clear of doubt and where dismissal is clearly warranted by the record.  Community Life Support Systems, Inc., et al. v. Commonwealth of Pennsylvania, 689 A.2d 1014, 1017 (Pa. Cmwlth. 1997).  Any doubt must be resolved in favor of overruling a demurrer.  Id.; see also, Hoffman v. Misericordia Hospital of Philadelphia, 439 Pa. 501, 267 A.2d 867 (1970) (“the question presented by the demurrer is whether on the facts averred, the law states with certainty that no recovery is possible”).

Each of PPL’s preliminary objections will be addressed in turn.

Preliminary objection number 1

In its first preliminary objection, PPL argued that Blakely failed to allege any violation of the Public Utility Code, a Commission regulation or order or a Commission-approved tariff of the company and the complaint should be dismissed in its entirety.  PPL quoted Section 701 of the Public Utility Code in support of its position and the fact that utilities must adhere to the language in their tariffs.  PPL argued that Blakely’s only legal authority in the complaint is a passing reference to the Pennsylvania Municipal Code.

In response, Blakely argued that it specifically and appropriately alleged violations of Section 701 and the attempt to misconstrue, take out of context and improperly cite only a portion of Section 701 is inappropriate.

PPL’s preliminary objection will be denied.  When accepting as true all well pleaded facts in Blakely’s complaint, as well as every reasonable inference from those facts, and viewing the complaint in the light most favorable to Blakely, it is not free and clear of doubt that dismissal is clearly warranted by the record or that Blakely is not entitled to relief under any circumstances as a matter of law.

Blakely has averred that it has been given the exclusive right to supply electric power to its residents and that PPL currently is supplying electric power to eight separate properties including both commercial and residential homes.  These averments must be accepted as true.  Blakely seeks an order from the Commission formally directing PPL to transfer the electric power from PPL to Blakely.  A reasonable inference from these averments is that PPL is providing electric service where it is not allowed to do so.  Blakely also averred that PPL has refused to work with Blakely to have the electric service transferred.  If proven during a hearing, these averments could constitute a violation of the Public Utility Code, a Commission order or regulation or a Commission-approved tariff of the company.  Blakely’s answer to this preliminary objection is off point in its reliance on Section 701 of the Public Utility Code.  Nonetheless, the complaint itself is not legally insufficient to warrant being dismissed at a preliminary stage.

As a result, when viewed in the light most favorable to Blakely and accepting as true all well pleaded material averments, as well as every reasonable inference from those averments, it is not clear and free of doubt that Blakely is not entitled to relief under any circumstances as a matter of law.  PPL’s first preliminary objection will be rejected.

Preliminary objection number 2

		In its second preliminary objection, PPL argued again that the complaint is legally insufficient.  In this preliminary objection, PPL argued that the complaint is legally insufficient because Blakely cannot force PPL to abandon a portion of its certificated service territory or transfer electric facilities to Blakely.  PPL argued that the properties in dispute are within PPL’s certificated service territory and until the Commission approves an application for abandonment under Section 1102, PPL has the right to serve electric distribution customers in this portion of the borough.

		In response, Blakely argued that, although Blakely cannot unilaterally force a public utility to abandon its certificated service territory, the Commission can do so and that it is by way of the complaint that will lead to the Commission’s determination.

PPL’s second preliminary objection will also be denied.  Again, when accepting as true all well pleaded facts in Blakely’s complaint, as well as every reasonable inference from those facts, and viewing the complaint in the light most favorable to Blakely, it is not free and clear of doubt that dismissal is clearly warranted by the record or that Blakely is not entitled to relief under any circumstances as a matter of law.

As noted above, Blakely has raised sufficient averments in its complaint that, when viewed in the manner appropriate when disposing of preliminary objections, warrants denying PPL’s preliminary objection.  This includes averments that Blakely has been given the exclusive right to supply electric power to its residents and that PPL currently is supplying electric power to eight separate properties including both commercial and residential homes, as well as Blakely’s averment that PPL has refused to work with Blakely to have the electric service transferred.  A reasonable inference from these averments is that PPL is allegedly providing electric service where it is not allowed to do so.

Again, if proven during a hearing, these averments could warrant a violation of the Public Utility Code, a Commission order or regulation or a Commission-approved tariff of the company.  Therefore, the complaint itself is not legally insufficient to warrant being dismissed at a preliminary stage.  Furthermore, Blakely is correct that it is through this proceeding that it seeks an order from the Commission formally directing PPL to transfer the electric service from PPL to Blakely.  Therefore, PPL’s argument that Blakely cannot force PPL to abandon a portion of the certificated service territory or transfer electric facilities to Blakely is without merit and will be rejected.

As a result, when viewed in the light most favorable to Blakely and accepting as true all well pleaded material averments, as well as every reasonable inference from those averments, it is not clear and free of doubt that Blakely is not entitled to relief under any circumstances as a matter of law.  PPL’s second preliminary objection will also be rejected.

Conclusion

In conclusion, as noted above, the standard for granting preliminary objections is very high.  Preliminary objections will only be granted when it is clear that the nonmoving party is not entitled to relief under any circumstances as a matter of law after viewing the complaint, and every reasonable inference from the complaint, in the light most favorable to the complainant.  This is particularly true for preliminary objections arguing that the complaint is legally insufficient.  PPL has failed to satisfy this standard in its preliminary objections with regard to its arguments that Blakely has failed to allege a violation of the Public Utility Code, a Commission order or regulation or a Commission-approved tariff of the company.  In general, Blakely should have an opportunity to pursue its complaint in a hearing before an administrative law judge and not have its complaint dismissed on a preliminary basis.  Blakely is advised, however, that a hearing on the complaint will require it to prove the allegations by a preponderance of the evidence and with substantial evidence.  This is a different standard than the standard used to address the preliminary objections.

ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the preliminary objections filed by PPL Electric Utilities Corporation to the complaint of Borough of Blakely at docket number C-2019-3010412 on July 1, 2019 are hereby denied.

1. That the formal complaint filed by Borough of Blakely against PPL Electric Utilities Corporation at docket number C-2019-3010412 dated May 28, 2019 will move forward to a hearing before an administrative law judge.
 

Date:	August 20, 2019			/s/			
		Joel H. Cheskis
		Deputy Chief Administrative Law Judge
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