BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



National Railroad Passenger Corporation		:
							:
	v.						:		C-2019-3010398
							:	
PPL Electric Utilities Corporation			:	



ORDER 
GRANTING IN PART AND DENYING IN PART
MOTION TO COMPEL


On May 30, 2019, the National Railroad Passenger Corporation (Amtrak) filed with the Pennsylvania Public Utility Commission (Commission) a formal complaint against PPL Electric Utility Corporation (PPL or the company), docket number C-2019-3010398.  In its complaint, Amtrak provided an extensive statement of facts and six legal arguments.  Amtrak averred that 1) all PPL related transmission charges to Amtrak are unjust and unreasonable because PPL does not provide transmission service to Amtrak consistent with the manner in which Amtrak is being billed, 2) PPL violates Commission-jurisdictional tariffs by subjecting Amtrak to transmission charges at Conestoga when no basis exists for such charges, 3) PPL’s method of assessing transmission charges against Amtrak is unduly discriminatory in violation of the Public Utility Code, 4) the Commission has authority to provide relief to Amtrak, 5) Amtrak has a right to its own data, and 6) PPL must credit or refund unjust and unreasonable transmission charges to Amtrak that are inconsistent with tariff provisions.  Amtrak attached to its complaint substantial exhibits in support of its position.

In response to Amtrak’s complaint, PPL filed an answer and new matter on June 27, 2019.  In its answer, PPL admitted or denied the various averments Amtrak made in its complaint.  In particular, PPL admitted that it provides information that permits electric generation suppliers (EGSs) to serve retail customers and receive necessary transmission services pursuant to its Commission-approved tariff.  PPL denied many of Amtrak’s other averments regarding how it receives its electric service from Constellation New Energy, Inc. (CNE), an EGS, noting that it lacks sufficient information to admit or deny the averments.  In its new matter, which was accompanied by a notice to plead, PPL averred that Amtrak did not pay PPL for retail transmission service during the period relevant to the complaint but that Amtrak received retail transmission service from, and paid, CNE.  PPL also argued that Amtrak’s request for relief in the form of a refund is really a claim for damages which the Commission does not have authority to award.  PPL concluded that Amtrak’s complaint should be denied.

Also on June 27, 2019, PPL filed five preliminary objections in response to Amtrak’s complaint.  On July 8, 2019, Amtrak filed an answer to PPL’s preliminary objections.  

On July 15, 2019, a hearing notice was issued establishing an in-person hearing for this matter for Thursday, August 29, 2019 at 10:00 in hearing room 4 of the Commonwealth Keystone Building in Harrisburg and assigning me as the presiding officer.  Upon request of the parties, the in-person hearing was changed to an initial prehearing conference by hearing type change notice dated July 18, 2019.  A prehearing conference order was issued on July 19, 2019 setting forth various rules that will govern the prehearing conference.

On August 7, 2019, PPL filed a motion to compel answers to interrogatories and requests for production of documents regarding its Set I interrogatories 5, 6 and 7.  In its motion, and as discussed further below, PPL argued that Amtrak should be directed to provide full and complete responses to these interrogatories.

Amtrak filed an answer to PPL’s motion to compel on August 12, 2019 arguing that PPL’s request for generation-related correspondence is not relevant to this proceeding, not calculated to lead to the discovery of admissible evidence and is burdensome for Amtrak to produce.  Amtrak also argued, among other things, that PPL’s interrogatories are overly broad and far reaching.

PPL’s preliminary objections were denied via order dated August 14, 2019.

PPL’s motion to compel is ready for disposition.  For the reasons discussed below, the preliminary objections will be granted in part and denied in part.

The Commission’s regulations allow parties the opportunity to conduct discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of another party.  52 Pa.Code § 5.321(c).  It is not grounds for objection that the information sought will be inadmissible at hearing if the information sought appears to be reasonably calculated to lead to the discovery of admissible evidence.  Id.  Discovery is not permitted, however, if it is sought in bad faith; would cause unreasonable annoyance, embarrassment, oppression, burden or expense; relates to a matter which is privileged; or would require the making of an unreasonable investigation by the deponent, a party or witness.  52 Pa.Code § 5.361(a); see also, City of Pittsburgh v. Pa.P.U.C., 526 A.2d 1243 (Pa.Cmwlth 1987), alloc. denied, 538 A.2d 880 (Pa. 1988).

Information is relevant if it tends to establish a material fact, tends to make a fact at issue more or less probable or supports a reasonable inference or presumption regarding a material fact.  See, Petition of the Borough of Cornwall for a Declaratory Order that the Provision of Water Service to Isolated Customers Adjoining its Boundaries Does Not Constitute Provision of Public Utility Service Under § 102, Docket Number P-2015-2476211 (Order dated September 11, 2015) at 9-10, citing, Smith v. Morrison, 47 A.3d 1311 (Pa.Super 2012), alloc. denied, 57 A.3d 71 (Pa. 2012).  Relevancy in discovery is broader than the standard used for admission of evidence at a hearing.  Id. at 10, citing, Com. v. TAP Pharmaceutical Products, Inc., 904 A.2d 986 (Pa.Cmwlth 2006).  The party objecting to discovery has the burden to establish that the requested information is not relevant or discoverable with any doubts regarding relevancy being resolved in favor of discovery.  Id.

		In this case, PPL has moved that Amtrak should be compelled to provide full and complete responses to questions 5, 6 and 7 of its set I interrogatories.  These interrogatories state:

PPL to Amtrak-I-5:

Please provide copies of all correspondence for the past five years between Amtrak and CNE, or CNE’s predecessors, related to Amtrak’s generation and/or transmission service in the PJM Zone.

PPL to Amtrak-I-6:

Please provide all correspondence for the past five years between Amtrak and Safe Harbor related to Amtrak’s generation and/or transmission service in the PJM Zone.

PPL to Amtrak-I-7:

Please provide all correspondence for the past five years between Amtrak and PJM related to Amtrak’s generation and/or transmission service in the PJM Zone.  

Given the similarity of these interrogatories, they will be addressed together.

In its objection, Amtrak objected to PPL’s interrogatories because they are overly broad, beyond the scope of the complaint and not relevant to this proceeding or likely to lead to the discovery of admissible evidence.  Amtrak also objected to the interrogatories on the basis that the requests are an unreasonable burden that requires Amtrak to incur unreasonable expense and constitute an unreasonable investigation.  With regard to I-5, Amtrak added that it may at different times have contracts with CNE throughout the northeastern United States involving many issues and to provide every correspondence between Amtrak and CNE or its predecessors is overly broad, noting that it would require a vast number of employees and contractors to conduct research.  Amtrak also noted that it only has a document retention policy of three years.  With regard to I-6, Amtrak objected to the request to the extent any communications between Amtrak and Safe Harbor are part of ongoing negotiations or subject to settlement privilege.  Amtrak added that it will not answer I-5 until the request is narrowed but will provide a response to I-7, notwithstanding its objection.

In its motion to compel, PPL argued that Amtrak’s argument that interrogatories 5, 6 and 7 are overly broad, unduly burdensome and beyond the scope of the complaint should be rejected.  PPL noted that it has subsequently limited its requests to correspondence related to generation and/or transmission service in the PPL zone.  PPL argued that the questions are relevant to Amtrak’s complaint because Amtrak alleges that it has been improperly charged for transmission service provided by CNE and that CNE meets its obligation as a load serving entity by purchasing network integration transmission service from PJM.  PPL argued that the information sought in interrogatories 5, 6 and 7 are relevant to Amtrak’s allegations regarding transmission charges for service provided by CNE within the PPL zone.  PPL argued that Amtrak argued that it takes power from Safe Harbor to meet its load demands and therefore question 6 is relevant as well.  PPL also argued that requiring Amtrak to produce the requested information does not rise to the level of undue burden and also provided extensive argument, as discussed below, why Amtrak’s attempt to invoke a “settlement privilege” as a means to avoid answering interrogatories 6 and 7 is equally without merit.

In its answer to PPL’s motion to compel, Amtrak argued that PPL has failed to adequately narrow interrogatories 5-7 and the questions are still overly broad and not relevant.  Amtrak added that the requests are not limited to the transmission issues that are the subject of this proceeding and are voluminous.  Amtrak noted that this case is about calculations and charges for transmission service, not generation service, and that PPL has failed to articulate any independent reasons generation information is relevant to the complaint.  Amtrak also responded to PPL’s arguments regarding “settlement privilege” by arguing that PPL has misapplied Pennsylvania Rule of Evidence 408 because that is a rule of admissibility, not discovery, and because PPL has failed to mention Safe Harbor and PJM’s involvement in underlying factual issues and the proceedings involving other pending disputes between Amtrak and PPL.  Amtrak then articulated those underlying facts present in proceedings before the Federal Energy Regulatory Commission (FERC) and Federal District Court.  Finally, Amtrak argued that PPL’s motion to compel should be denied because PPL is conducting a fishing expedition, abusing the discovery process and wasting administrative and judicial resources.

PPL’s motion will be granted in part and denied in part.

As a preliminary matter, in its complaint, Amtrak seeks a refund from PPL for all PPL-related transmission charges paid by Amtrak from the date that is four years prior to the date on which this complaint is filed, plus interest and applicable taxes.  Similarly, Section 1312 of the Public Utility Code allows for a refund of any unjust or unreasonable rate within four years prior to the date of the filing of the complaint.  PPL’s interrogatories 5-7 seek correspondence for the past five years.  Amtrak’s objection states that “due to Amtrak’s document retention policy, correspondence older than three years may not, in many cases, be available to Amtrak.”  As a result, with regard to the scope of PPL’s interrogatories, the relevant response period will begin with the four-year period ending May 30, 2019 – the date when Amtrak filed the complaint.  PPL’s request for five years’ worth of information is too long; Amtrak’s limit of three years due to its record retention policy is too short.  A four-year scope is appropriate in light of the request in Amtrak’s complaint and Section 1312 of the Public Utility Code.  PPL’s motion to compel will be denied with regard to its request for information prior to May 30, 2015.

With regard to PPL’s request for correspondence related to “generation and/or transmission service,” PPL interrogatories 5-7 will be limited to just transmission service and Amtrak will not be required to provide responses regarding generation service.  As discussed in the August 14, 2019 order denying the preliminary objections, Amtrak receives generation service from CNE, not PPL.  By failing to join CNE as a party to this proceeding in its complaint, Amtrak is likely limiting the issues it can pursue and the relief it can obtain.  In doing so, the scope of discovery is likewise limited.  In this instance, such limitation means that issues related to generation service are beyond the scope of this proceeding and PPL’s motion to compel, therefore, will be denied to exclude the request for information pertaining to generation services.

With regard to Amtrak’s argument that certain answers to interrogatories 5-7 are protected by the “settlement privilege,” Amtrak will not be required to disclose information discussed or shared during any settlement discussions.  Commission policy promotes settlements.  52 Pa. Code § 5.231.  Settlements lessen the time and expense the parties must expend litigating a case and at the same time conserve administrative resources.  The Commission has indicated that settlement results are often preferable to those achieved at the conclusion of a fully litigated proceeding.  52 Pa. Code § 69.401.  In order to promote the free flow of discussions that often lead to settlements, however, parties engaged in settlement discussions must feel comfortable to speak freely and in a manner where statements made in an effort to settle a matter will not be used against that party outside the confines of settlement discussions.  While PPL is correct that the Commission’s discovery regulations provide that evidence does not have to be admissible in order to be discoverable, the scope of discovery is limited to matters that are not privileged.  See, 52 Pa.Code § 5.361(a).  Statements made or information exchanged in settlement discussions are privileged.

Furthermore, I disagree with PPL’s argument that the settlement privilege is designed to protect parties from having statements in the course of settlement negotiations used against them in the same proceeding but does not apply to third-party requests for information.  Such an approach would potentially undermine all settlement discussions if parties knew that any statement said in an effort to settle one proceeding could be freely used against that party in another proceeding.  This argument is without merit and is rejected.

Finally, with regard to Amtrak’s objection that responding to interrogatories 5-7 is an unreasonable burden on Amtrak, requires Amtrak to incur unreasonable expenses, constitutes an unreasonable investigation and is a “fishing expedition,” PPL’s motion will be granted in part and denied in part.  Amtrak has to expect as part of filing its complaint that it will be subject to discovery and required to take actions to pursue its complaint that will be burdensome, cause expense and require an investigation.  As noted above, PPL has the right to issue discovery in an attempt to prepare its defense of the complaint.  Amtrak is not required, however, to incur unreasonable burden, unreasonable expense or make an unreasonable investigation.  Nor is PPL allowed to conduct a fishing expedition.

Amtrak has argued that electric generation supply is a constant need for Amtrak to manage throughout its network and that it communicates regularly with its suppliers about demand, usage and other issues.  Amtrak noted that a search of its electronic communications identified over 7,000 records that have been sent to or received from the entities identified in interrogatories 5-7 and that responding to these requests will involve reviewing thousands of documents for responsiveness, redacting and producing.  Such efforts will be unduly burdensome and require an unreasonable expense and investigation.  However, PPL has agreed to limit interrogatories 5-7 to services provided in the PPL zone and this order further limits the responses to those pertaining to transmission service and not generation service over the past four years.  The parties are directed to work together to establish additional parameters within which Amtrak’s responses will be within the scope of discovery but not unduly burdensome or require an unreasonable expense or investigation and to inform the presiding officer if additional parameters are not established.  Therefore, PPL’s motion to compel regarding this issue will be granted in part and denied in part.

In conclusion, the motion to compel filed by PPL seeking to dismiss the objections filed by Amtrak regarding, and compelling answers to, interrogatories 5-7 is granted in part and denied in part.  Amtrak will only be required to provide responses to these interrogatories beginning with the four-year period ending May 30, 2019, the date the complaint was filed, and only with regard to transmission service and not generation service.  Amtrak will not be required to disclose information discussed or shared during any settlement discussions, nor any responses that are unduly burdensome or will create an unreasonable expense or investigation.  Amtrak will be required, however, to provide answers that are otherwise responsive to PPL’s requests in interrogatories 5-7.

ORDER


THEREFORE,

IT IS ORDERED:

That the motion of PPL Electric Utilities Corporation to dismiss the objections and compel answers to discovery to National Railroad Passenger Corporation filed at the above captioned docket on August 7, 2019 is hereby granted in part and denied in part consistent with the above discussion.


Date:	August 22, 2019			/s/			
		Joel H. Cheskis
		Deputy Chief Administrative Law Judge 
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