BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Lawrence and Debra Esposito


:









:

v.





:

C-2019-3007334







:
PPL Electric Utilities Corporation


:

ORDER DENYING REQUEST FOR CERTIFICATION
The hearing in the above-captioned matter has been scheduled for September 9, 2019.  On August 2, 2019, a Protective Order and an Order Granting Motion to Compel were issued.  On August 14, 2019, Lawrence and Debra Esposito filed an appeal of the Order compelling discovery responses to PPL Electric Utilities Corporation’s (PPL) Set I Interrogatories and Requests for Production of Documents (Set I) Questions 2, 3 and 4 no later than August 15, 2019. 
Complainants contend they have not been informed about procedures by the presiding officer and have missed several deadlines limiting their ability to present their case.  Complainants were not aware of a deadline for filing objections to interrogatories.  Complainants do not understand the Protective Order.   Complainants argue there is no justification for revealing their personal and privileged information.  Accordingly, they request the Order compelling discovery be rescinded.  Complainants served a copy of their “appeal” to the presiding officer and Commissioners.
In response, PPL filed a Brief in Opposition to Petition for Interlocutory Review.  PPL served copies of its brief to the presiding officer and Commissioners.  PPL argues that Complainants’ Petition should be denied because: (1) the Petition was not timely filed; (2) the Petition fails to meet the standard for certification for interlocutory review; and (3) Complainants’ argument lacks any merit. 

Disposition

Complainants cite 52 Pa. Code § 5.302 as authority for their Petition; however, the applicable interlocutory review provision for challenging a presiding officer’s discovery ruling is Section 5.304.  Under that regulation, a petition should be filed within three days of a ruling and the presiding officer has to decide whether to certify an issue for interlocutory review to the Commission within 5 days from the deadline for a response, which is August 26, 2019, in the instant case.   52 Pa. Code § 5.304 (c)(1), (d), and (e).  Unless the presiding officer grants a request for certification, the Commission does not review the presiding officer’s decision.  52 Pa. Code § 5.304(e)(1) and (2).  Accordingly, I am treating Complainants’ “appeal” as a request for certification for interlocutory review an Order Granting Motion to Compel and a motion to stay proceedings.

Complainants’ request is untimely as it was not filed within three days of the Order compelling discovery responses.  52 Pa. Code § 5.304(c)(1).   The Order was issued August 2, 2019, but the Complainants filed their request on August 14, 2019.  Additionally, interlocutory review will not prevent substantial prejudice or expedite the proceeding.  Rather, interlocutory review may delay the proceeding.  The Prehearing Order issued in this proceeding stated the deadlines for exchanging exhibits and testimony as well as procedures for filing and serving documents, and that Chapters 1, 3 and 5 of the Commission’s regulations were the applicable rules of practice and procedure.  Even though Complainants’ objections were untimely, they were considered prior to my decision granting the Motion to Compel.  The correct standard of “likely to lead to the discovery of admissible evidence” was not in err.  The purpose of the issuance of a Protective Order in this case as explained in the Protective Order is to shield from the public’s view any confidential information Complainants’ deemed to mark “confidential” regarding their responses to discovery requests or exhibits, including for example, cell phone usage invoices or health records.   For these reasons, I am not persuaded to rescind the Order Granting Motion to Compel.  Complainants’ request for certification for interlocutory review and stay of proceedings will be denied.  

THEREFORE,
IT IS ORDERED:
1. That Lawrence and Debra Esposito’s Request for Certification for Interlocutory Review and Stay of Proceedings is denied.

Date:
August 23, 2019


/s/






Elizabeth H. Barnes

Administrative Law Judge
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