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OPINION AND ORDER


BY THE COMMISSION:


		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Salwa Mohamed and Ahmed Abdulrahman (Complainants)[footnoteRef:1] filed on November 19, 2018, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Eranda Vero, issued on October 30, 2018, in the above-captioned proceeding.  PECO filed Replies to Exceptions on November 29, 2018.  For the reasons stated below, we will deny the Exceptions and adopt the Initial Decision. [1: 	 	Ms. Mohamed is the ratepayer of record for residential (non-heating) electric service with PECO Energy Company (Respondent or PECO) for the service address where she resides with her husband, Mr. Abdulrahman.  Tr. at 13; PECO Exhs. 2 and 3.] 


[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

On April 9, 2018, the Complainants filed a formal Complaint against the Respondent alleging incorrect charges on Ms. Mohamed’s bills from PECO relating to a payment arrangement that the Complainants allege was established without their knowledge or approval.[footnoteRef:2]  In addition, the Complainants averred that Ms. Mohamed received zero credits after re-enrolling in PECO’s Customer Assistance Program (CAP).  For relief, the Complainants sought a refund of the amounts paid in connection with the disputed payment arrangement, a refund of all late payment charges assessed against Ms. Mohamed’s account, and enrollment in PECO’s prior CAP.  Complaint at 2-3. [2: 	 	The Complaint is a timely appeal of the decision issued by the Commission’s Bureau of Consumer Services (BCS) on an informal complaint filed against PECO on January 26, 2018, at BCS Case No. 3586292.] 


On April 23, 2018, the Respondent filed an Answer denying the material allegations of the Complaint.  On June 21, 2018, the initial hearing convened as scheduled.  The Complainants appeared pro se, testified in support of the Complaint and sponsored one exhibit, which was admitted into the record.[footnoteRef:3]  Counsel appeared on behalf of the Respondent, who presented the testimony of one witness and sponsored twelve exhibits (PECO Exhibits 1-6, and 10-15), which were admitted into the record. [3: 	 	A certified interpreter assisted the Complainants during the hearing.  Tr. at 4, 55.] 


During the hearing, ALJ Vero instructed PECO to submit as late-filed exhibits two additional documents regarding PECO’s assessment of late payment charges against customers enrolled in its CAP.  Tr. at 115.  The Complainants were instructed that any written objections to the admission of PECO’s late-filed exhibits into the record had to be submitted no later than fourteen days from the date of receipt of the late-filed exhibits.  Tr. at 115-16.

On June 27, 2018, PECO submitted its late-filed Exhibit 7, which is a section of PECO’s Universal Services Three-Year Plan (2016-2018) covering late payment charges, and late-filed Exhibit 8, which is a section of the Tariff covering PECO’s assessment of late payment charges against customers enrolled in its CAP.  In her Initial Decision, the ALJ explained that the Complainants did not submit written objections to the admission of PECO’s late-filed Exhibits 7 and 8 and the ALJ admitted them into the record.  I.D. at 3.

The evidentiary record in this matter closed upon receipt of the  transcript on August 1, 2018.

In the Initial Decision issued on October 30, 2018, ALJ Vero sustained the Complaint to the extent it requested a refund of late payment charges during the period of time when Ms. Mohamed was enrolled in PECO’s CAP and denied the Complaint with regard to the remainder of the claims due to the Complainants’ failure to carry their burden of proof.  As previously indicated, the Complainants filed Exceptions on November 19, 2018, and PECO filed Replies to Exceptions on November 29, 2018.

Discussion

Legal Standards

As the proponent of a rule or order, the Complainants in this proceeding bear the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainants must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainants’ evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal value or “weight,” the burden of proof has not been satisfied. The Complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically address shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

ALJ’s Initial Decision

ALJ Vero made thirty-seven Findings of Fact and reached six Conclusions of Law.  I.D. at 3-7, 16.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

		The ALJ first addressed the Complainants’ allegations pertaining to CAP enrollment.  Here, the ALJ determined that the Complainants failed to meet their burden of proving by a preponderance of the evidence that Ms. Mohamed’s CAP enrollment entitles her to a larger credit towards her PECO account.  As a result, the ALJ dismissed the Complaint to the extent it challenged the terms of Ms. Mohamed’s CAP enrollment.  I.D. at 11.

The ALJ explained that on June 23, 2016, Ms. Mohamed was removed from PECO’s CAP for failure to recertify.  Tr. at 37.  Thereafter, on October 14, 2016, PECO’s CAP Rider became effective as part of Supplement No. 20 to PECO’s Tariff Electric Pa. P.U.C. No. 5, Fifth Revised Page No. 71 (Tariff Supplement).  See PECO late-filed Exhibit 8.  PECO’s CAP Rider implemented the Fixed Credit Option (FCO) for PECO’s CAP customers under PECO’s Rate R (residential electric service) or RH (residential electric heating service).  The Rider incorporated the FCO terms and calculations found in PECO’s Universal Service and Energy Conservation Plan 2016‑2018, Docket No. M-2015-2507139 (Order entered August 11, 2016) (USECP Order), which are as follows:
ALLOWABLE ENERGY BURDEN 
	Federal
Poverty Level
	Electric
NonHeating
	Electric Heating
	Gas Heating

	0-50%
	5%
	13%
	13%

	51-100%
	6%
	16%
	16%

	101-150%
	7%
	17%
	17%



I.D. at 8-9 (citing USECP Order at 11).

The ALJ further discussed Ms. Mohamed’s enrollment in PECO’s new CAP FCO on June 22, 2017.  The ALJ indicated that there is no percentage discount on the customer’s usage under PECO’s new CAP FCO.  She added that any credits under the CAP FCO are based on the customer’s energy burden as determined by their gross household income.  According to the terms of PECO’s CAP FCO, the ALJ continued, program participants receive a credit only if their undiscounted charges for electricity usage in the previous twelve-month period exceed their energy burden.  I.D. at 9 (citing Tr. at 42).

Noting the enrollment in PECO’s CAP FCO, the ALJ stated that Ms. Mohamed reported four individuals in her household and a gross household income of $1,473.33 per month.  At the time of her enrollment in PECO’s CAP FCO, Ms. Mohamed’s gross household income placed her at 71% of the federal poverty level.  I.D. at 9 (citing Tr. at 46-47).

The ALJ cited to the terms of PECO’s CAP FCO which provides that the energy burden for customers whose annual gross income falls between 51% and 100% of the federal poverty level is set at 6% of their annual income.  The evidence indicated that on June 22, 2017, Ms. Mohamed’s energy burden was calculated at $1,060.80 per year.   Thus, the Respondent found her to be ineligible to receive a credit on her account with PECO because her undiscounted charges for electricity usage in the previous twelve-month period did not exceed her energy burden of $1,060.80 per year.  Additionally, the ALJ emphasized that Ms. Mohamed’s undiscounted charge for electricity usage in the twelve-month period of January 2017 to December 2017 was $961.90, and for the twelve-month period of April 2017 to March 2018 was $964.99.  As of the hearing date, the ALJ continued, Ms. Mohamed was enrolled in PECO’s CAP FCO, yet was still ineligible to receive a credit.  I.D. at 9-10 (citing Tr. at 46-50; PECO Exhs. 5-6; PECO late-filed Exh. 8).

Next, the ALJ addressed our Policy Statement on CAP design elements, 52 Pa. Code § 69.265, which pertains to customer energy burden, and provides in pertinent part:

(2) Payment plan proposal. Generally, CAP payments for total electric and natural gas home energy should not exceed 17% of the CAP participant's annual income. The minimum payment should not be less than the guidelines in paragraph (3)(v)(A) and (B).  Payment plans should be based on one or a combination of the following:
(i) Percentage of income plan. Total payment for total electric and natural gas home energy under a percentage of income plan is determined based upon a scheduled percentage of the participant's annual gross income. The participating household's gross income and family size place the family at a particular poverty level based on Federal poverty income guidelines.
(A) Generally, maximum payments for electric nonheating service should be within the following ranges:
(I) Household income between 0 -- 50% of poverty at 2% -- 5% of income.
(II) Household income between 51 -- 100% of poverty at 4% -- 6% of income.
(III) Household income between 101 -- 150% of poverty at 6% -- 7% of income.

I.D. at 10 (quoting 52 Pa. Code § 69.265(2)(i)(A) (emphasis added by ALJ)).  The ALJ explained that the requirements of the USECP Order are incorporated in PECO’s CAP Rider under its current Commission-approved tariff.  Here, the ALJ reasoned, the Respondent has adopted the maximum of the payment ranges found in 52 Pa. Code § 69.265 for its calculations of the energy burden percentages.  I.D. at 10.

		In addition, the ALJ referenced PECO’s Universal Service and Energy Conservation Plan for 2016-2018, which acknowledged that “under the FCO approach approximately 40,000 households that receive rate discounts under PECO’s [CAP Tier] program will not receive discounts under the FCO.”  I.D. at 10 (quoting PECO Exh. 6 at 34; and citing Tr. at 49-50).  However, the ALJ determined that the percentage of annual income selected by PECO for its calculations of energy burden was within the range allowed by Commission policy and the percentage has been incorporated in PECO’s Commission-approved tariff, which carries the force of law and is prima facia reasonable.  I.D. at 11 (citing, Pennsylvania Electric Co. v. Pa. PUC, 663 A.2d 281 (Pa. Cmwlth. 1995); and Shenango Twp. Bd. of Supervisors v. Pa. PUC, 686 A.2d 910, 914 (Pa. Cmwlth. 1996)).

		Here, the ALJ found that the record contains no indication that PECO’s calculation of Ms. Mohamed’s energy burden was incorrect.  Accordingly, the ALJ dismissed the Complaint allegations pertaining to the CAP enrollment.  I.D. at 11.
		
Next, the ALJ addressed the Complainants’ allegations that there are incorrect charges on their bills resulting from an unauthorized payment arrangement.  For relief, the Complainants had requested a refund of the amounts paid in connection with the disputed payment arrangement.  Upon review, the ALJ determined that the Complainants’ claims of having no knowledge of the payment arrangement and of not agreeing to the terms lacked credibility.  Accordingly, the ALJ concluded that the Complainants’ failed to satisfy their burden of proof with respect to the alleged unauthorized charges.

In support, the ALJ summarized the evidence related to the establishment of service, Ms. Mohamed’s re-enrollment in PECO’s CAP, Ms. Mohamed’s payment history, and PECO’s procedures pertaining to CAP enrollment and payment arrangements.

Specifically, the ALJ referenced the establishment of Ms. Mohamed’s account for the Service Address on December 6, 2013, and how, during the period of December 6, 2013, to June 10, 2014, Ms. Mohamed made only one payment of $100.00 towards her PECO account.  The ALJ noted that the $100.00 payment was made on March 7, 2014, and did not cover the outstanding balance of $648.32 in Ms. Mohamed’s PECO account at the time.  The ALJ continued that on May 8, 2014, Ms. Mohamed re-enrolled in PECO’s CAP and her then outstanding balance of $846.70 was placed in a payment arrangement.  The payment arrangement required Ms. Mohamed to pay monthly charges, plus $15.12 per month towards the arrearages. I.D. at 11-12 (citing Tr. at 25-28; PECO Exh. 2).

The ALJ also noted that on or about June 25, 2015, Ms. Mohamed accidentally finalized her PECO account for the Service Address as she was attempting to update her user profile online, which resulted in PECO establishing a new account for service at the Service Address.  On June 25, 2015, PECO established a new account for service at the Service Address and Ms. Mohamed’s CAP enrollment was transferred to this new account.  The remainder of Ms. Mohamed’s May 2014 payment arrangement was transferred to her new account for the Service Address on September 21, 2015, following a call from Ms. Mohamed.  After the transfer, the payment arrangement required Ms. Mohamed to retire the outstanding balance through monthly installments of $18.79.  I.D. at 12 (citing Tr. 32-35, 38-39, and 105-107; PECO Exhs. 3-4, 15).

The ALJ indicated that, on the day of the initial hearing, the payment arrangement established on Ms. Mohamed’s account in May of 2014 was still active.   The remaining balance under the payment arrangement was $300.53 and the outstanding balance in Ms. Mohamed’s account with PECO was $394.03.  I.D. at 12 (citing Tr. at 41).  The ALJ also acknowledged the testimony of the Respondent’s witness who explained that PECO customers who enroll in its CAP with an outstanding balance are advised upon enrollment of a payment arrangement being established on their behalf.  The witness further testified that PECO informs the customers of the terms of the payment arrangement by sending an automated confirmation letter to the customer and that the customer is not required to sign a document agreeing to the terms of the payment arrangement with the Company.  However, information about the terms of an active payment arrangement appears on the second page of a regular PECO bill.  I.D. at 12 (citing Tr. at 28-30).

Additionally, the ALJ emphasized that Ms. Mohamed was advised again of the terms of the payment arrangement when she contacted PECO on September 21, 2015, with concerns regarding the transfer of the payment arrangement after she accidentally finalized her account with PECO for the Service Address.  The ALJ also noted PECO’s explanation that, if at any point the customer no longer wishes to make installment payments in accordance with the payment arrangement, the outstanding balance becomes due and owing and the customer’s account can be subject to PECO’s collection activities and termination.  I.D. at 12-13 (citing Tr. at 75, 84, and 105-107; PECO Exh. 15).

After considering this evidence, the ALJ found that the Complainants had failed to carry their burden of proving that PECO violated Section 1501 of the Code, 66 Pa. C.S. § 1501,[footnoteRef:4] or any other Statute, Regulation or Commission Order, with regard to the establishment of the payment arrangement in question.  The ALJ reasoned that the Complainants complied with the terms of the payment arrangement for essentially four years (May 2014 – June 2018), and were made aware of its existence and terms through various means and on multiple occasions.  As such, the ALJ found no credibility in the Complainants’ claims that they had no knowledge of the payment arrangement and had not agreed to its terms.  Accordingly, the ALJ dismissed the Complaint to the extent that it challenged the payment arrangement issued by the Respondent in May of 2014.  I.D. at 13. [4: 	 	Section 1501 provides, in part, that it is every public utility’s duty to “furnish and maintain adequate, efficient, safe and reasonable service and facilities” in conformity with the Regulations and Orders of the Commission.  66 Pa. C.S. § 1501.] 


In the last section of the Initial Decision, the ALJ addressed the allegations pertaining to late payments and the requested refund of charges assessed against Ms. Mohamed’s account.  The ALJ sustained the Complaint allegations as to the refund request of various late payment charges but denied the allegations to the extent they challenged the propriety and accuracy of PECO’s assessment of those late payment charges.

The ALJ explained that, in the course of Ms. Mohamed’s history as a customer of PECO at the Service Address, the Complainants made numerous late or partial payments to PECO.  The ALJ also acknowledged that the Complainants do not dispute the lateness of their payments to PECO or the accuracy of PECO’s calculation of late payment charges.  I.D. at 13.

		The ALJ applied Section 56.22 of our Regulations, 52 Pa. Code § 56.22, pertaining to the accrual of late payment charges, and the CAP Rider in PECO’s Tariff, which incorporates PECO’s Universal Services Three-Year Plan 2016-2018.  In doing so, she determined that the Respondent did not violate the Code, a Commission Regulation or PECO’s own tariff by assessing late payment charges against Ms. Mohamed’s accounts for the Service Address.  I.D. at 13-14.

Next, the ALJ considered whether the late payment charges should be waived.  The ALJ explained that the Code and our Regulations give the Commission the discretion to “order a waiver of any late payment charges levied by a public utility as a result of a delinquent account for customers with a gross monthly household income not exceeding 150% of the Federal poverty level.”  I.D. at 14 (quoting 66 Pa. C.S. § 1409 and 52 Pa. Code § 56.22(d)).  Applying the record evidence in this case, the ALJ indicated that Ms. Mohamed was enrolled in PECO’s CAP from May 8, 2014, to June 23, 2016, and then from June 22, 2017, to June 21, 2018 (the day of the evidentiary hearing).  I.D. at 14 (citing Tr. at 26-27, 36, 42, and 48-50).  Because only PECO customers whose household income does not exceed 150% of the Federal poverty level are eligible for enrollment in PECO’s CAP, the ALJ found it reasonable to conclude that Ms. Mohamed’s household income was below 150% of the Federal poverty level during the periods of time she was enrolled in CAP.  I.D. at 15.[footnoteRef:5] [5: 	 	In making the poverty level determination, the ALJ referenced PECO’s Tariff Supplement.] 


Here, the ALJ stated that there are several late payment charges assessed against Ms. Mohamed’s account with PECO during the periods of May 8, 2014, to June 23, 2016, and June 22, 2017 to June 21, 2018.  However, due to a rebilling that occurred in Ms. Mohamed’s account on April 6, 2016, the way in which payment arrangement deferments were reflected in Ms. Mohamed’s Account Statements, and the two instances where PECO voluntarily cancelled late payment charges for the Complainants, the ALJ found it difficult to calculate the sum of those late payment charges.  I.D. at 15 (citing PECO Exhs. 2 and 3).[footnoteRef:6] [6: 	 	In designating the late payment charges, the ALJ acknowledged that neither Section 1409 of the Code nor Section 56.22(d) of our Regulations specify how far back in time the Commission can exercise its authority to waive late payment charges.  Consequently, the ALJ applied the four-year statute of limitation provision in Section 1312 of the Code, 66 Pa. C.S. § 1312, regarding refunds, as guidance for determining which late payment charges to waive in this proceeding.  I.D. at 15.] 


Thus, the ALJ ordered PECO to calculate the total amount of the uncancelled late payment charges assessed against Ms. Mohamed’s account with PECO during the periods of May 8, 2014, to June 23, 2016, and June 22, 2017 to June 21, 2018, and to submit a copy of the calculations to the Commission’s Bureau of Technical Utility Services (TUS) for review.  Once TUS has verified the calculation, the ALJ continued, PECO would be required to credit the Complainants an amount equal to the late payment charges accumulated during the periods in question, if that amount is more than $0.00.  I.D. at 15 (citing Bartell v. PECO Energy Company, Docket No. C‑2016‑2542213 (Final Order entered June 9, 2017) (Bartell)).

Consequently, the ALJ sustained the Complaint to the extent it requested a refund of late payment charges for the periods of May 8, 2014, to June 23, 2016, and June 22, 2017, to June 21, 2018, but denied it to the extent it challenged the propriety and accuracy of PECO’s assessment of those late payment charges.  I.D. at 15.

Exceptions and Replies 

The Complainants raise six general Exceptions.[footnoteRef:7]   First, they object to the ALJ’s finding that PECO did not terminate Ms. Mohamed’s CAP enrollment.  According to the Complainants, they were entitled to be in the CAP program and question why they were terminated.  Exc. at 1. [7: 	 	We acknowledge that the format of the Complainants’ Exceptions does not comply with Section 5.533(b) of our Regulations, 52 Pa. Code § 5.533(b), which requires that exceptions be numbered, identify the finding of fact and conclusions of law to which exception is taken, and cite to the relevant pages of the Initial Decision.  Nevertheless, particularly because the Complainants are appearing pro se, we will accept the Exceptions as filed pursuant to Section 1.2(a) of our Regulations, 52 Pa. Code § 1.2(a), in order to secure a just, speedy, and inexpensive determination.
] 


In its reply to the first Exception, PECO argues that the evidence clearly shows that Ms. Mohamed was not terminated from CAP.  According to the Respondent, Ms. Mohamed was originally enrolled in CAP on October 5, 2011, at a previous address.  On May 8, 2014, Ms. Mohamed re-enrolled in CAP at her current Service Address.  Thereafter, she was removed from the program on June 23, 2016, for failing to recertify in the program.  PECO asserts that on June 22, 2017, Ms. Mohamed re-enrolled in CAP under PECO’s FCO.  R. Exc. at 2 (citing PECO Exh. 4).

Additionally, PECO argues that the evidence pertaining to Ms. Mohamed’s gross annual income establishes that the Complainants are ineligible for a monthly discount under the CAP FCO.  Specifically, the Respondent contends that under the program the Complainants can afford to pay $1,060.80 per year for electricity bills based on the $1,473.33 monthly household gross income for four people.  According to PECO, the Complainants’ energy usage in 2017 and 2018 never surpassed $1,060.80.  R. Exc. at 2 (citing PECO Exh. 4 and Tr. at 45, 49).

In their second Exception, the Complainants dispute the ALJ’s finding that Ms. Mohamed entered into a payment arrangement.  In support, the Complainants argue that the decision is built upon an agreement which the Complainants did not sign or approve, and that PECO failed to provide evidence of the alleged agreement with their signatures.  Exc. at 1.

In its response to the second Exception, PECO argues that the evidence clearly demonstrates that Ms. Mohamed entered into a payment arrangement.  The Respondent asserts that the arrangement was initiated on May 8, 2014, during a CAP enrollment and has appeared on page two of Ms. Mohamed’s billing statement every month since that time.  According to PECO, if the Complainants choose not to have the payment arrangement, the entire balance would become due and payable immediately.  R. Exc. at 3 (citing Tr. at 29 and PECO Exh. 15).
Third, the Complainants contend that the ALJ’s finding that Ms. Mohamed had an outstanding balance of $648.43 was in error.  The Complainants aver that they paid their bills and late fees each month and can provide evidence of such payments from their bank.  Exc. at 1.

In its reply to the third Exception, PECO asserts that it presented sufficient evidence to support the finding that as of March 7, 2014, Ms. Mohamed had accumulated a balance of $648.32.  According to the Respondent, Ms. Mohamed made no payments to her account resulting in a bill of $648.32 due by March 28, 2014.  In response to the argument that bank statements will prove payments were made, PECO argues that the Complainants did not produce any such bank statements, cancelled checks or other documents at the hearing to show that the Respondent somehow hid or fabricated information.  Rather, PECO continues, the evidence clearly indicates that Ms. Mohamed incurred and did not pay these charges.  R. Exc. at 4.

In their fourth Exception, the Complainants dispute the ALJ’s finding that Ms. Mohamed had a gross household income of $1,473.33 per month at the time of her CAP FCO enrollment.  The Complainants state that the gross income figure used in the Initial Decision was old income and that Ms. Mohamed had been on vacation and Mr. Abdulrahman had been disabled at the time.  Instead, the Complainants assert that they are entitled to a 17% allowable energy burden because Ms. Mohamed’s income is less than $1,200 per month.  Additionally, the Complainants allege that they are entitled to a 17% allowable energy burden and not 6% because they use electric heating.  In support, the Complainants attempt to reference tax returns from 2016 and 2017.  Exc. at 2.

In response to the fourth Exception, PECO contends that the record evidence clearly indicates that Ms. Mohamed reported $1,473.33 in monthly gross household income for her CAP FCO enrollment.  The Respondent asserts that the Complainants presented one exhibit which did not contain tax returns or income information.  In contrast, PECO presented business records establishing monthly gross income of $1,473.33 for a family of four.  Based on this income, PECO argues, it correctly calculated the Complainants’ CAP energy burden to be $1,060.80 based on an annual gross income of $17,680.  The Respondents contend that the Complainants had the opportunity at the hearing to present tax return information, correspondence to PECO, or other documentation to prove a lower household income but failed to do so.  PECO argues that the Complainants cannot attempt to litigate this issue now in its Exceptions.  R. Exc. at 5.

In their fifth Exception, the Complainants object to PECO’s late-filed exhibits contending that the ALJ never requested their answer to these exhibits.  The Complainants’ sixth Exception alleges that the ALJ never permitted them to retain an attorney to represent them.  Exc. at 1.

PECO did not respond to the fifth Exception.  However, in reply to the sixth Exception, the Respondent argues that the Complainants chose to proceed pro se and cannot now allege prejudice by not being afforded the opportunity to obtain counsel.  In support, PECO contends that the ALJ advised the Complainants in her prehearing order that an individual is not required to have an attorney and may represent himself or herself at hearing.  After receiving the prehearing order, the Complainants did not ask for an attorney or seek a continuance in order to obtain one.  Indeed, the Respondent argues, the Complainants never raised the issue of needing an attorney.  Thus, PECO argues that the Exception should be denied.

In addition to its replies to the Exceptions, PECO argues that the ALJ’s decision granting the refund of late payment charges should be reversed.  R. Exc. at 6-10.  For the reasons discussed below, we will not consider these arguments raised in the Replies to Exceptions because they constitute untimely filed Exceptions.

Disposition

		Upon review of the record, we shall deny the Complainants’ Exceptions.

		Regarding the first Exception, the record fully supports a finding that PECO did not terminate Ms. Mohamed’s enrollment in CAP.  Although Ms. Mohamed was temporarily removed from the program on June 23, 2016, due to her own failure to recertify in the program, it is evident that Ms. Mohamed was permitted to re-enroll in CAP under PECO’s FCO on June 22, 2017.  Furthermore, the record supports the ALJ’s determination that the Complainants’ are ineligible for a monthly discount under the FCO based on Ms. Mohamed’s annual gross income and low energy usage.  According to the evidence presented, Ms. Mohamed can afford up to $1,060.80 per year for electricity bills based on her $1,473.33 monthly gross income for a household of four people.  Her energy usage in both 2017 and 2018 never surpassed the allowable energy threshold of $1,060.80.  Thus, under the circumstances, PECO appropriately applied the terms of its FCO by not applying CAP credits to Ms. Mohamed’s account.  Accordingly, we shall deny the first Exception.

		As to the second Exception, the ALJ carefully referenced the evidentiary record in support of the determination that Ms. Mohamed entered into a payment arrangement with PECO.  It is clear that the Complainants’ failed to satisfy their burden of proof regarding this allegation.  Moreover, the Complainants appear to misapprehend the financial benefit of the payment arrangement with PECO; without it, the entire outstanding balance would become due and payable immediately rather than being spread over lower monthly installments under the existing payment arrangement.[footnoteRef:8]  Thus, the second Exception is denied. [8: 	 	The outstanding balance owed as of the date of hearing was $394.03.  Tr. at 41.] 


		Regarding the third Exception, the Complainants have failed to satisfy the burden of proof challenging their outstanding balance of $648.43 accumulated through March 28, 2014.  PECO provided evidence to show the incursion of this balance as follows:

		$6.00 for a connection fee
		$237.83 in electric usage charges from 12/6/13 – 1/9/14
		$3.66 for a late payment charge
		$214.75 in electric usage charges from 1/9/14 – 2/7/14
		$186.08 in electric usage charges from 2/7/14 – 3/6/14.  

PECO Exh. 2 at 1.  The Respondent also showed that Ms. Mohamed made no payments to her account during this period.  Id.  Although the Complainants allege generally that PECO hid or fabricated information, the Complainants submitted no evidence to show that payments had been made during this period.  Accordingly, we shall deny the third Exception.

		In the fourth Exception, the Complainants object to the finding that on June 22, 2017, Ms. Mohamed’s reported gross household income was $1,473.33.  Instead, they now allege that their gross household income is less than $1,200 per month and attempt to reference tax returns from 2016 and 2017 in support.  During the hearing, PECO provided evidence showing a gross household income of $1,473.33 per month.  Tr. 46‑47; PECO Exh. 4.  In contrast, the Complainants provided no evidence to counter this determination at that time.  Their attempt to provide evidentiary support for a different gross household income level at the Exception stage and well after the close of the evidentiary record is impermissible.  It is axiomatic that this Commission must base its decisions on the evidence in the record.  We are prohibited from looking beyond the record for evidence not previously supplied to support a desired finding of fact or conclusion of law.  52 Pa. Code § 5.431.[footnoteRef:9] [9: 	 	We note, however, that the Complainants have the option of notifying PECO that their household income or size of household has changed.  According to the CAP Rider contained in PECO’s Tariff Supplement, PECO is required to verify the change, recalculate the CAP FCO, and apply a new annual credit prospectively beginning with the next monthly bill after the recalculation is processed.  See PECO late-filed Exh. 8 at 34.] 


		In their fourth Exception, the Complainants also argue that they use electric heating and are entitled to a 17% allowable energy burden.  As a preliminary matter, we could locate no evidentiary support for the allegation that Ms. Mohamed is an electric heating (RH) customer.  More importantly, however, applying a 17% allowable energy burden would appear to be detrimental to the Complainants’ interests.  If PECO were to apply a 17% allowable energy burden, the amount of Ms. Mohamed’s energy burden would increase significantly above the threshold of $1,060.80 (e.g., to $3,005.60 based on an annual income of $17,680).  Thus, under the CAP FCO threshold for electric heating customers, Ms. Mohamed would not be eligible for credits until her payments exceeded $3,005.60.  Accordingly, we shall deny the fourth Exception.

		We find the Complainants’ fifth Exception to be without merit.  It is clear that the ALJ advised the Complainants that any response or objection to PECO’s late-filed exhibits must be made in writing within two weeks of receipt of the documents.  Tr. at 115‑116.  Upon review, the Complainants failed to file such written objections.  Thus, we will deny the fifth Exception.

		Additionally, we shall deny the sixth Exception as there is no indication in the record that the ALJ somehow prevented the Complainants from obtaining attorney representation.

		As a final matter, we note PECO’s request that we reverse the ALJ’s decision granting the refund of late payment charges.  The Respondent did not file Exceptions to the Initial Decision and its attempt to do so through its Replies to Exceptions is improper for two reasons.  First, the request to reverse the ALJ’s decision is  untimely as Exceptions are due within twenty days after the Initial Decision.  52 Pa. Code § 5.533(a).  Second, raising the arguments in its Replies to Exceptions prevents the Complainants from submitting an answer because our Regulations do not authorize responses to Replies to Exceptions.  Thus, PECO’s arguments appear to raise due process concerns.  Accordingly, we shall not consider them.

		Even if we were to consider them, however, it does not appear that the ALJ misapplied the Commission’s discretionary authority to waive the late payment charges pursuant to Section 1409 of the Code, 66 Pa. C.S. § 1409, and Section 56.22(d) of our Regulations, 52 Pa. Code § 56.22(d).  See e.g., Bartell; Armah Q. Fahnbulleh v. Philadelphia Gas Works, Docket No. F-2017-2619829 (Final Order entered May 15, 2018); and Kimberly Vohrer v. PECO Energy Company, Docket No. C-2018-3001422 (Final Order entered December 20, 2018).
		 
Conclusion

Based upon the foregoing discussion, we shall deny the Exceptions and adopt the Initial Decision; THEREFORE, 

IT IS ORDERED:

1. That the Exceptions of Salwa Mohamed and Ahmed Abdulrahman filed on December 26, 2014, are denied, consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Judge Eranda Vero, issued on October 30, 2018, is adopted, consistent with this Opinion and Order.

3. That the Formal Complaint filed by Salwa Mohamed and Ahmed Abdulrahman against PECO Energy Company at Docket No. F-2018-3001318 is denied to the extent it challenges the terms of PECO Energy Company’s Customer Assistance Fixed Credit Option.

4. That the Formal Complaint filed by Salwa Mohamed and Ahmed Abdulrahman against PECO Energy Company at Docket No. F-2018-3001318 is denied with regard to the claim that they were improperly enrolled in a payment arrangement with the company.

5. That the Formal Complaint filed by Salwa Mohamed and Ahmed Abdulrahman against PECO Energy Company at Docket No. F-2018-3001318 is denied to the extent it challenges the propriety and accuracy of PECO’s assessment of late payment charges.

6. That the Formal Complaint filed by Salwa Mohamed and Ahmed Abdulrahman against PECO Energy Company at Docket No. F-2018-3001318 is granted to the extent it requests a refund of late payment charges for the periods of May 8, 2014, to June 23, 2016, and June 22, 2017, to June 21, 2018.

7. That PECO Energy Company shall calculate the total amount of the uncancelled late payment charges assessed against Salwa Mohamed’s account during the periods of May 8, 2014, to June 23, 2016, and June 22, 2017, to June 21, 2018, and submit a copy of the calculations to the Commission’s Bureau of Technical Utility Services for review.

8. That once the Commission’s Bureau of Technical Utility Services has verified the calculation required under Ordering Paragraph No. 7, PECO Energy Company shall credit Salwa Mohamed’s account an amount equal to the late payment charges accumulated during the periods of May 8, 2014, to June 23, 2016, and June 22, 2017, to June 21, 2018, if that amount is more than $0.00.

9. That the Commission’s Bureau of Technical Utility Services shall receive a copy of this Opinion and Order.

10.	That the proceeding docketed at F-2018-3001318 shall be marked closed. 

[image: ]BY THE COMMISSION,




Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: August 29, 2019
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