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OPINION AND ORDER


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Margaret Collins (Ms. Collins or the Complainant) filed on December 31, 2018, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Jeffrey A. Watson, issued December 12, 2018, in the above-captioned proceeding.  The Initial Decision dismissed the Formal Complaint (Complaint) filed by the Complainant on September 27, 2017.  Replies to Exceptions were filed by Pennsylvania-American Water Company (PAWC or the Company) on January 28, 2019.  For the reasons discussed below, we shall deny the Complainant’s Exceptions, adopt the Initial Decision of ALJ Watson and dismiss the Complaint, consistent with this Opinion and Order.

[bookmark: _Toc2158824]History of the Proceeding

On September 27, 2017, Ms. Collins filed the instant Complaint with the Commission, alleging the existence of incorrect charges on her bill.  The Complainant made various allegations about charges and liens imposed by the Scranton Sewer Authority (SSA) with respect to Ms. Collins’ property in Scranton, Pennsylvania.  See Complaint at ¶ 4 and Attachments to Complaint.  As relief, the Complainant requested reimbursement of all monies not credited, with interest; removal of all liens; and “a clear and complete history report back to 1978.”  Complaint at ¶ 5.

On November 1, 2017, PAWC timely filed an Answer and New Matter in response to the Complaint.  In its Answer, PAWC denied all material allegations in the Complaint asserting that it is without information regarding the allegations related to events prior to PAWC’s acquisition of the assets of the SSA.  PAWC further noted that it had already issued the Complainant a good will credit adjustment in the amount of the Complainant’s migration balance transferred to the Complainant’s PAWC account at the time PAWC acquired the assets of the SSA.  Answer at 2-3.  In its New Matter, PAWC averred that the Commission does not have jurisdiction over municipal liens imposed pursuant to the Municipal Claims and Tax Liens Act, pursuant to SBG Management Services v. Philadelphia Gas Works, Docket No. C-2012-2304183 (Order entered December 8, 2016) (December 2016 SBG Order).  The Company further asserted that the Commission does not have jurisdiction over claims made pursuant to the consumer protection statutes or over claims for refunds or utility charges made more than four years prior to the date of a complaint pursuant to 66 Pa. C.S. § 1312.  Answer at 3-4.

On November 21, 2017, the Complainant filed a “Response To Answer And New Matter,” essentially reiterating the averments set forth in the Complaint.

On July 2, 2018, ALJ Watson convened the telephonic evidentiary hearing, as scheduled.  The Complainant appeared pro se, testified on her own behalf and presented no other witnesses.  Five exhibits (Complainant Exhibits A, A-1, B, C and D) were admitted on behalf of the Complainant.  PAWC was represented by counsel who presented the testimony of one witness, Tawana Dean, PAWC’s Regulatory Compliance Manager.  PAWC presented one exhibit (Respondent Exhibit 1), which was admitted into the record.  A transcript of the proceeding consisting of 78 pages was filed on July 19, 2018.

A Main Brief was filed by the Complainant on September 27, 2018.  The record was closed on September 28, 2018, upon receipt of PAWC’s Main Brief.  Reply Briefs were not filed.

On December 12, 2018, the Commission issued the Initial Decision of ALJ Watson, which dismissed the Complaint for failure of the Complainant to meet her burden of proving any violation of a Commission rule, Regulation or order or any entitlement to relief.  I.D. at 1, 10.

On December 15, 2018, the Complainant filed a Letter/Petition for Extension of Time to File Exceptions due to a death in the family.  PAWC did not object to the request, and by Secretarial Letter dated December 27, 2018, the Commission extended the deadlines for filing Exceptions and Replies to Exceptions.  As noted, supra, the Complainant filed Exceptions to the Initial Decision on December 31, 2018.  PAWC filed Replies to Exceptions on January 28, 2019.


Background

The instant Complaint arises from the Complainant’s timely appeal of the Commission’s Bureau of Consumer Services (BCS) decision of August 10, 2017 at BCS Case No. 3522327, which dismissed the Complainant’s Informal Complaint filed against PAWC, concluding, inter alia, that portions of the Informal Complaint pertaining to actions of the SSA, such as the assessment of municipal liens[footnoteRef:1] or charges, are outside of the Commission’s jurisdiction.  Furthermore, the BCS decision noted PAWC’s agreement to waive a migration balance of $325.67, initially on the Complainant’s wastewater account when her account transferred from the SSA to PAWC, resulting in a net effect of zero dollars being transferred from the SSA to the Complainant’s PAWC account. [1:  	A lien is a charge on property, either real or personal, for the payment or discharge of a particular debt or duty in priority to the general debts or duties of the owner.  It encumbers property to secure payment or performance of a debt, duty or other obligation.  London Towne Homeowners Ass’n. v Karr, 866 A.2d 447, 451 (Pa. Cmwlth. 2004).] 


PAWC acquired the wastewater assets of the SSA on December 29, 2016 pursuant to an Asset Purchase Agreement (APA) between the Company and the SSA entered into on March 29, 2016 (as amended and restated by agreement dated October 28, 2016).  By Opinion and Order entered on October 19, 2016, the Commission approved the issuance of Certificates of Public Convenience[footnoteRef:2] authorizing PAWC to acquire the SSA’s wastewater assets and to begin to offer or furnish wastewater service to the public in the City of Scranton and the Borough of Dunmore.[footnoteRef:3] [2:  	The issuance of Certificates of Public Convenience was conditioned upon PAWC and the SSA’s filing of an Amended & Restated Asset Purchase Agreement consistent with the form submitted in their Replies to Exceptions. The condition was fully satisfied, and the Certificates of Public Convenience were issued with an effective date of November 23, 2016.]  [3:  	Joint Application of Pennsylvania-American Water Company and the Sewer Authority of the City of Scranton for Approval of (1) the transfer, by sale, of substantially all of the Sewer Authority of the City of Scranton’s Sewer System and Sewage Treatment Works assets, properties and rights related to its wastewater collection and treatment system to Pennsylvania-American Water Company, and (2) the rights of Pennsylvania-American Water Company to begin to offer or furnish wastewaters service to the public in the City of Scranton and the Borough of Dunmore, Lackawanna County, Pennsylvania, Docket No. A-2016-2537209 (Order and Opinion entered October 19, 2016).] 


As further explained in the following sections of this Opinion and Order, the Complainant’s allegations revolve around various disputes between the Complainant and the SSA regarding wastewater charges dating from 2000 through 2016.  As previously indicated, the SSA provided wastewater service to the Complainant until December 29, 2016, at which time PAWC became both the water and wastewater provider to the Complainant, as well as to other former customers of the SSA.  Upon closing of the SSA acquisition, a migration balance of $325.67 was transferred over to the Complainant’s PAWC account.

Transfer of Balance

At the hearing in this matter, the Complainant made it clear that she was attempting to contest some old wastewater billings from the SSA dating back to 2000 and beyond.  Tr. at 11-22.  She indicated that she initially filed her Complaint against PAWC because there was a balance from the SSA transferred to her PAWC account, but then acknowledged that this amount was credited off.  Tr. at 10-11.

Regarding the Complainant’s long-running dispute with the SSA, the Complainant noted several instances where she contended relief, in the form of reimbursement, including interest, should be provided by PAWC.  The basis for the Complainant’s contention lies in her belief that, even though the payments were made to the SSA, PAWC is responsible to her for the requested refund simply because she believes that PAWC may have gotten records from the SSA as a result of acquiring its assets.  Tr. at 29-32.  The Complainant’s request for reimbursement is a result of several allegations of incorrect billing by the SSA at her expense, including: (1) $2,250 for alleged outstanding wastewater bills paid to the SSA in 2001; (2) $1,222.65 for alleged overcharges by the SSA in 2004; and (3) payments made to the SSA throughout 2016 totaling $257.50 not properly credited to her account.  Tr. at 44-46, 49.

In support of her allegations of overbillings and improper credit of payments made to the SSA, the Complainant argued that PAWC’s continued use of the SSA’s misleading and deceptive accounting, record keeping, and billing practices are to blame.  Furthermore, the Complainant claimed that this is the same unfair accounting system that the SSA used to generate PAWC’s migration balances, the calculations of which were allegedly never explained.  Complainant M.B. at 2-6.

PAWC argued that no portion of its charges to the Complainant are incorrect or are required to be refunded.  PAWC contended that it is without information regarding the allegations related to events prior to PAWC’s acquisition of the assets of the SSA.  PAWC further noted that, during the evidentiary hearing on this matter, the Complainant confirmed that she was not contesting or disputing any of PAWC’s charges to her for water or wastewater service.  PAWC M.B. at 2 (citing Tr. at 61-62).

Furthermore, PAWC contended that while the Complainant made some assertions about PAWC being a manager of the SSA at some point in time, PAWC’s witness confirmed that PAWC never issued any bills on behalf of the SSA, and never served as a private manager of the SSA.  PAWC M.B. at 2 (citing Tr. at 68-69).  PAWC’s witness explained that initially there was a balance of $325.67 on the Complainant’s wastewater account when her account transferred from the SSA to PAWC, but then PAWC issued a courtesy credit adjustment for the entire amount.  PAWC M.B. at 2, citing Tr. at 68.

Termination of Service

The evidence and testimony presented by the Complainant demonstrate that her Complaint relates, in part, to a dispute regarding a water shut-off that occurred in August 2001.  Tr. at 33.  The Complainant contended that her water service was terminated in August 2001 at the request of the SSA for failure to pay her wastewater bill.  The Complainant alleged that after receiving a notice from the SSA indicating that her service would be terminated, she paid someone associated with the SSA over $2,250 to have her water service reconnected.  Tr. at 15-19.

PAWC argued that based on the averments of the Complainant pertaining to alleged acts concerning the water service shut-off in August 2001, the Complainant was attempting to litigate matters that occurred in 2001, and such claims were barred by the applicable three-year statute of limitations under 66 Pa. C.S. § 3314.  PAWC asserted that because the Complainant was bringing an action more than three years after the date the liability arose, the Commission was divested of jurisdiction.  PAWC M.B. at 4.

Municipal Lien(s)

The Complainant testified as to her belief that a lien was filed against her property in 2000 or 2001 in the amount of $3,242.92 by the SSA.  Tr. at 40.  The Complainant indicated that she holds PAWC responsible for the removal or reimbursement with interest of any liens on her property under the assumption that, as a result of PAWC’s acquisition of the SSA, PAWC assumed any liens that the SSA had on the Complainant for past delinquencies.  Complainant M.B. at 12; Tr. at 37.
PAWC argued that “the Commission definitively ruled that it does not have jurisdiction over municipal liens imposed pursuant to the Municipal Claims and Tax Act.”  PAWC M.B. at 3 (citing December 2016 SBG Order).[footnoteRef:4]  PAWC cited to the August 2018 SBG Order, which states: [4:  	PGW sought reconsideration of the December 2016 SBG Order.  Following PGW’s requests for reconsideration, the Commission clarified, but did not alter, its main conclusions in the Opinion and Orders issued on May 18, 2018 (May 2018 SBG Order) and on August 23, 2018 (August 2018 SBG Order).] 


When a municipal lien is placed against the property owner for recovery of the debt, i.e., municipal claim, the property owner must present any defenses to the collection in accordance with the statutory provisions applicable to municipal claims and municipal liens.  See 53 P.S. § 7184.  The property owner and/or debtor does not have recourse to any other forum or any other means to strike off the lien or to reduce the indebtedness secured by the lien.  Thus, the debtor cannot adjust the amount or have the lien taken off the subject property under any authority possessed by this Commission.


PAWC M.B. at 3-4 (citing August 2018 SBG Order at 18) (citations omitted).

During the evidentiary hearing, PAWC’s witness testified that the Company purchased the assets of the SSA but did not purchase any liabilities or liens from the SSA.  PAWC’s witness continued by asserting that PAWC has not assumed any liens that the SSA imposed on customers for past delinquent accounts, nor does PAWC have any plans to place a lien on the Complainant’s property.  Tr. at 68-69, 71.




Discussion

[bookmark: _Hlk10098923]Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant, as the party seeking relief, must show that PAWC is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by PAWC.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to PAWC.  If the evidence presented by PAWC is of co-equal weight, the Complainant has not satisfied her burden of proof.  The Complainant now has to provide some additional evidence to rebut that of PAWC.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

Before addressing the Exceptions, we note that any issue or Exceptions that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  Thus, any issue or Exception that we do not specifically address shall be deemed to have been duly considered and denied without further discussion.

B.	ALJ’s Initial Decision

In the Initial Decision, ALJ Watson made twenty-six Findings of Fact and reached seven Conclusions of Law.  I.D. at 3-6, 11.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

		In his Initial Decision, the ALJ addressed the allegation of the existence of incorrect charges on the Complainant’s bill and that payments made by the Complainant in excess of $2,315.90 were not credited to her account.

		The ALJ found that the Complainant failed to sustain her burden of proof that there were incorrect charges by PAWC on her bill or that PAWC had violated any Commission rule, regulation or order or that she was entitled to relief.

	
	Transfer of Balance

ALJ Watson noted that the Complainant did not provide dates or any explanation regarding the charges from PAWC that she believed were incorrect, nor did she attach any bills which were alleged to contain incorrect charges.  Furthermore, no evidence was presented at the hearing of any incorrect charges on the Complainant’s billing statements provided by PAWC.  The ALJ further found that the Complainant did not present any credible evidence to establish that PAWC improperly transferred any account balance from the SSA to the Complainant’s PAWC account.  I.D. at 10.

	Termination of Service

To the extent the Complainant alleged that PAWC violated the Public Utility Code or the Commission’s Regulations or Orders, specifically concerning claims regarding the shut-off of her water service in August 2001, the ALJ determined that such claims are barred by the statute of limitations at 66 Pa. C.S. § 3314.  I.D. at 9.  The ALJ found that “the Complainant presented no evidence to support a finding of any violation by [PAWC], and accordingly, she failed to meet her burden of proving any violation of a Commission rule, regulation or order or any entitlement to relief.”  I.D. at 10.

	Municipal Lien(s)

The ALJ acknowledged and concurred with PAWC’s assertions on this matter, reiterating that the Commission’s previous ruling in the December 2016 SBG Order well-established that the Commission does not have jurisdiction over municipal liens imposed pursuant to the Municipal Claims and Tax Liens Act.  I.D. at 10. 



C.	Exceptions and Replies 

Ms. Collins listed thirteen exceptions.  They can be grouped as follows:

Exceptions 1, 2, 4, 5, 6, 10, and 13 challenge the ALJ’s findings that the Respondent’s witnesses and/or evidence was more credible than the Complainant’s own testimony and evidence.

Exception 3 challenges PAWC’s claim of ‘Limited Access” to SSA’s accounts.

Exceptions 7 and 8 are intended to correct the record regarding termination of water service, amounts for usage and no credit for payments made by the Complainant.

Exceptions 9, 11, and 12 challenge the ALJ’s recitation of the law and the application of that law to the facts in this case regarding jurisdiction and the statute of limitations.

1.	Transfer of Balance

[bookmark: _Hlk5786708][bookmark: _Hlk10104185][bookmark: _Hlk11222994]		a.	Exceptions and Replies 

As noted above, a number of the Complainant’s Exceptions challenge the ALJ’s findings and evaluation of the evidence in the record regarding the Complainant’s wastewater account balances prior to her account being transferred from the SSA to PAWC.  Specifically, the Complainant excepts to testimony of the Respondent’s witness and excepts to the ALJ’s finding that she did not present any evidence at the hearing, that she did not present evidence of incorrect charges, and that she failed to satisfy her burden of proof.  Furthermore, the Complainant’s sixth and seventh Exceptions submit that the ALJ has misapplied the statutes of limitations, set forth in Sections 1312 and 3314 of the Code.

The Complainant alleges that PAWC has not presented evidence of co-equal weight to rebut her extensive evidence throughout this matter addressing PAWC’s contradictive, inconsistent, deceptive documents and actions.  Exc. at 2, 5.  More specifically, she asserts that the ALJ improperly concluded that the Complainant “presented no evidence at the hearing” and that the “Complainant did not provide any dates or explanation regarding incorrect charges or evidence to incorrect charges.”  Exc. at 3.  The Complainant alleges that the five exhibits that she submitted show that PAWC’s balances were not correct.  Furthermore, the Complainant excepts to the application of the statute of limitations in this case, arguing that her evidence regarding “PAWC’s actions and written documents are evidence of deceptive, unreasonable, unjust, inequitable business practices that are within the four-year limit from the date of this Complaint.”  Exc. at 4.  Citing 66 Pa. C.S. § 703(c) – Fixing of hearings, it further appears that the Complainant is protesting that the evidentiary hearing was telephonic, depriving her the advantage of a hearing to be heard in person.  Id.

In its Replies to Exceptions, PAWC retorts that it did not acquire the assets of the SSA until December 29, 2016 and did not issue any bills on behalf of the SSA for wastewater service prior to the completion of the acquisition.  R. Exc. at 8.  PAWC explains that an account history report received from the SSA indicates that the Complainant had an outstanding balance of $1,336.14 at the time of acquisition; however, the actual amount that was transferred to the Complainant’s PAWC account from her SSA account was $325.67, and PAWC subsequently issued a credit adjustment to remove that entire balance.  R. Exc. at 2, 5, 9.  Further, PAWC notes that at the time of the evidentiary hearing, PAWC was only showing that the Complainant owed $23.23 for current water charges.  R. Exc. at 6.  Moreover, PAWC submits that the Complainant confirmed that she was not contesting or disputing any charges for water service from PAWC, or any charges for wastewater service from PAWC.  R. Exc. at 2 (citing Tr. at 61-62).

PAWC replies that the ALJ properly concluded that the Complainant had not submitted any evidence to support a claim of improper billing by PAWC.  PAWC explains that the Complainant’s exhibits relate to various periods and balances primarily from the SSA from 2004, corroborating PAWC’s contention that the Complainant’s allegations relate primarily to a dispute with the SSA from the early 2000s and not with any PAWC charges for water or wastewater.  R. Exc. at 7.  PAWC submits that the testimony of its witness was credible and supported by the documents in the record.  R. Exc. at 5.  Specifically, PAWC hearing Exhibit 1, marked as Respondent Exhibit 1, shows the SSA conversion balance of $325.67, which was subsequently credited off.  Therefore, PAWC asserts that the Complainant’s exception provides no basis for rejecting the ALJ’s findings on this issue.  R. Exc. at 7-8.

[bookmark: _Hlk11232048]b.	Disposition

In every case coming before the Commission, we must decide initially whether we have jurisdiction over the parties and the subject matter of this dispute.  As a creature of legislation, the Commission possesses only the authority the state legislature has specifically granted to it in the Code.  Our jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977); Allegheny County Port Authority v. Pa. PUC, 427 Pa. 562, 237 A.2d 602 (1967).  The Commission must act within and cannot exceed its jurisdiction.  City of Pittsburgh v. Pa. PUC, 43 A.2d 348 (Pa. Super. 1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Matorano, 427 Pa. 581, 235 A.2d 602 (1967).  Indeed, subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Hughes v. Pa. State Police, 619 A.2d 390 (Pa. Cmwlth. 1992), alloc. denied, 536 Pa. 633, 637 A.2d 293 (1993).

Additionally, this Commission has stated that it will give deference to the presiding officer and his or her judgment regarding the credibility of the witness and evidence presented at a hearing.  Where the ALJ’s judgment is supported by the quality of the witnesses’ curriculum vitae, familiarity with the subject matter and length of time in the relevant fields, the ALJ will be given great deference.  See Schmukler v. PPL Electric Utilities Corporation, Docket No. C-2017-2621285 (Order entered July 23, 2019).   

In this case, the ALJ properly found that we have jurisdiction over the complaint against PAWC as it is a jurisdictional utility.  To the extent the Complainant was challenging her bill with PAWC from 2016 to the date of the complaint, the ALJ properly found, based on substantial evidence in the record, that she failed to sustain her burden of proof.  Although Ms. Collins alleges incorrect charges from the time of the transfer of assets from SSA to PAWC, the Complainant acknowledged that she was not disputing any PAWC charges from January 2017[footnoteRef:5] to the date of the hearing.  Tr. at 62.  In fact, PAWC presented testimony and evidence that although it received an account history report for Ms. Collins from SSA showing an outstanding balance $1,336.14 at the time of the acquisition, Tawana Dean, a regulatory compliance manager for PAWC, testified that it was not asserting a claim against Ms. Collins for that amount.  Tr. at 70‑71.  The actual amount that was transferred to Ms. Collins’ PAWC account at the closing of the acquisition was $325.67.  Tr. at 68; PAWC Exh. 1.  Subsequently, PAWC issued a courtesy credit for the full amount.  Id. [5:  	In 2016, the Commission approved PAWC and SSA’s agreement for PAWC to acquire essentially all of SSA’s sewer and wastewater treatment assets.  On December 29, 2016, PAWC acquired the assets of SSA.  PAWC only purchased assets and did not purchase any liabilities or liens from SSA.] 

 Further, we note that any issues or challenges regarding wastewater bills issued by SSA and/or charges and credits associated with SSA prior to the transfer of assets to PAWC is beyond the Commission’s jurisdiction.  Consistent with the Commonwealth Court ruling in Graver v. Pa. PUC, 469 A.2d 1154 (Pa. Cmwlth. 1984), we find that the Commission is not authorized to consider this challenge and order an adjustment to the Complainant’s bill because exclusive jurisdiction over the rates and service of a municipal authority resides in the court of common pleas.[footnoteRef:6] [6:  	The Commission does not have jurisdiction over certain types of organizations, such as municipal entities offering services within their municipal limits, cooperatives, and municipal authorities as controlled by the municipalities creating them.  Philadelphia Gas Works (PGW) and the Pittsburgh Water and Sewer Authority (PWSA) are the two exceptions, as the General Assembly has conferred jurisdiction over these entities to the Commission.  See 66 Pa. C.S. § 2212 (pertaining to Commission jurisdiction over the public utility services furnished by PGW within the City of Philadelphia) and 66 Pa. C.S. § 3201 et seq. (pertaining to Commission jurisdiction over the public utility water, wastewater and storm utility services provided by PWSA in the City of Pittsburgh).
] 


Regarding the Complainant’s protest that the hearing was telephonic, at no time during the proceeding did the Complainant object to the hearing taking place telephonically rather than in person.  The Parties were given a full and fair opportunity to be heard and neither party was prejudiced nor suffered a less advantageous ability to present evidence because the hearing was conducted by telephone.

Therefore, for the foregoing reasons, we will deny the Complainant’s Exceptions challenging the ALJ’s findings and determinations that PAWC’s witness and/or evidence was more credible than her own testimony and evidence.

2.	Service Termination

a.	Exceptions and Replies 

The Complainant’s fifth and sixth Exceptions, as well as part of her seventh Exception, relate to her dispute with the SSA regarding a service termination that occurred in 2001.  The Complainant excepts to the application of the statute of limitations in this case and proffers that in applying the statute of limitations in 66 Pa. C.S. § 3314, the ALJ failed to consider that, in instances “where the customer had no culpability, the Commission has ruled that the Public Utility Code contains no restriction on how far back it can reward relief and has not applied the three year period of [66] Pa. C.S. §  3314.”  Exc. at 4, 6.

According to PAWC, the Complainant is seeking the Commission’s examination of the shut-off which occurred more than three years prior to the filing of the Complaint and is beyond the statute of limitations and the jurisdiction of the Commission.  R. Exc. at 8.  PAWC notes that Ms. Collins’ Complaint was filed on October of 2017, and therefore, maintains that any claims regarding PAWC’s actions prior to October of 2014 are barred by the applicable statute of limitations.  Id.

b.	Disposition

The only allegations proffered by the Complainant involving PAWC, a public utility, are those regarding a water shut-off that occurred in August of 2001 for failure of the Complainant to pay her wastewater bill.  It appears that PAWC’s action in shutting off service was taken in accordance with an agreement between PAWC and the SSA pursuant to 53 P.S. § 3102.502.

We agree that the Complainant’s allegations fall outside of the statute of limitations period set forth in the Code, and thus are outside the Commission’s jurisdiction, to the extent that Ms. Collins is complaining about the actions of PAWC pertaining to claims regarding the shut-off of her water service in August of 2001.  Section 3314(a) expressly provides that “no prosecutions on account of any matter or thing mentioned in this part, shall be maintained unless brought within three years from the date at which the liability therefor arose, except as otherwise provided in [the Code].”  The Complainant’s allegations regarding PAWC’s actions surrounding a shut-off of the Complainant’s service in 2001 are time-barred by the three-year statute of limitations in Section 3314(a) of the Code.  In this case, the date on which PAWC’s liabilities arose, based on the Complainant’s allegations, was August 24, 2001.  Tr. at 33.  This date is more than three years prior to the filing of the Complainant’s informal complaint with BCS on May 4, 2017.[footnoteRef:7]  Accordingly, we agree with the ALJ that a review of the Company’s actions in shutting off Ms. Collins’ water service in August of 2001 is barred by the statute of limitations. [7:  	The filing of an informal complaint tolls the statute of limitations and, therefore, May 4, 2017 is the appropriate date from which to measure the statute of limitations time frame in this case.  Duquesne Light Co. v. Pa. PUC, 611 A.2d 370 (Pa. Cmwlth. 1992).  The statute of limitations may also be tolled by the doctrine of equitable estoppel, Ely v. Pennsylvania American Water Co., Docket No. C-20055616 (Order entered July 10, 2006); however, that doctrine does not appear to apply under the circumstances in this case as there has been no evidence of fraud or concealment.] 


	3.	Municipal Lien(s) 

a.	Exceptions and Replies 

The Complainant excepts to that portion of the Initial Decision in which the ALJ found that the Commission lacks jurisdiction over municipal liens.  Exc. at 4 (citing I.D. at 11).  As justification for her exception, the Complainant merely cites to page three of the Commission’s Formal Complaint form, which states:

Note: If your complaint is only about removing or modifying a municipal lien filed by the City of Philadelphia, the Public Utility Commission (PUC) cannot address it.  Only local courts in Philadelphia County can address this type of complaint.  The PUC can address a complaint about service or incorrect billing even if that amount is subject to a lien.


Complaint at ¶ 4 (emphasis added).

In its Replies to Exceptions, PAWC reiterates the argument contained in its Main Brief, asserting that the Commission has definitively ruled that it does not have jurisdiction over municipal liens imposed pursuant to the Municipal Claims and Tax Liens Act.  R. Exc. at 9-10.

b.	Disposition

Regarding the Commission’s jurisdiction over municipal liens, we highlight the following passage of our May 2018 SBG Order:

…with a formal complaint that challenges the imposition of a municipal lien for an unpaid PGW gas bill, our precedent is clear that the Commission does not have subject matter jurisdiction over the complaint.  See, e.g., Jacqueline Stevens v. Philadelphia Gas Works, C-2015-2472728 (Final Order entered July 30, 2015).  However, to the extent a formal complaint that challenges the imposition of a lien also raises a jurisdictional billing or service issue, the Commission does have subject matter jurisdiction over that portion of the complaint.  See, e.g., Dennis Vicario v. Philadelphia Gas Works, C-2010-2213955 (Opinion and Order entered November 16, 2011); Habana Holding Corporation v. PGW, C-2014-2413775, Final Order entered July 24, 2014).

May 2018 SBG Order at 24 (emphasis added).

As previously indicated, the Complainant is requesting the removal or reimbursement with interest of any liens on her property.  Regarding the Complainant’s accusations on this issue, PAWC’s witness argued that PAWC has not assumed any liens that the SSA may have imposed on customers for past delinquent accounts, nor does PAWC have any plans to place a lien on the Complainant’s property.  Tr. at 68-69, 71.

Furthermore, to the extent that the Complainant’s assertions regarding the municipal lien are an indirect attack on the billing practices reflected in the outstanding balance on which the municipal lien was filed, as indicated, supra, the Commission is not authorized to consider such a challenge.  As recognized in our May 2018 SBG Order, the Commission lacks subject matter jurisdiction over the placement of municipal liens but retains authority to adjudicate a complainant’s allegations regarding jurisdictional billing or service issues.  Although the allegations regarding billing accuracy are separate from the municipal lien issue, it would only be within the jurisdiction of the Commission if the bills in question had been issued by a public utility instead of a non-jurisdictional entity, such as the SSA.  Section 5607(d)(9) of the Municipal Authorities Act (MAA), 
53 Pa. C.S. § 5607(d)(9), vests the Pennsylvania courts of common pleas with exclusive jurisdiction regarding challenges to the rates and service provided by a municipal authority.

Therefore, given the established principle that we do not have jurisdiction over the placement of municipal liens, or, as in this case, the billing practices of the SSA reflected in the outstanding balance on which the municipal lien was filed, we are compelled to deny the Complainant’s Exception on this issue.

Conclusion

For the reasons discussed herein, we shall: (1) deny the Complainant’s Exceptions; (2) adopt the ALJ’s Initial Decision; and (3) dismiss the Complaint, consistent with this Opinion and Order; THEREFORE,

		IT IS ORDERED:

1.	 That the Exceptions filed by Margaret Collins on December 31, 2018, to the Initial Decision of Administrative Law Judge Jeffrey A. Watson, are denied, consistent with this Opinion and Order.

2.	That the Initial Decision of Administrative Law Judge Jeffrey A. Watson, issued on December 12, 2018, is adopted, consistent with this Opinion and Order.

3.	That the Formal Complaint filed by Margaret Collins on September 27, 2017, in this docket, is dismissed.

4.	That the Secretary’s Bureau shall mark this proceeding closed.


[image: ]BY THE COMMISSION,




Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  August 29, 2019
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