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OPINION AND ORDER

BY THE COMMISSION:
		
		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Rescission (Petition) filed by Glenn DeHaven (Petitioner or Mr. DeHaven) on April 4, 2019, requesting rescission or amendment of the Commission's Opinion and Order entered on January 17, 2019 (January 2019 Order), in the above-captioned docket.  For the reasons discussed below, we shall deny the Petition for Rescission consistent with the discussion in this Opinion and Order.

History of the Proceeding

On January 11, 2017, the Complainant filed a Formal Complaint (Complaint) with the Commission against PECO, disputing charges on the Complainant’s bill related to a foreign load.  I.D.R. at 1.  In his Complaint, Mr. DeHaven averred that PECO billed him for $1,800 of electric usage that was accrued by his tenants because foreign load was found at the service address.  Mr. DeHaven added that he is not responsible for the bill because electric usage is part of the lease and the disputed usage is associated with a barn, a low voltage dog containment system and a small koi pond.  This usage, according to Mr. DeHaven, amounts to approximately $50 per month.  Mr. DeHaven requested a thorough investigation regarding how the tenants’ usage can be assigned to the landlord’s account.  Mr. DeHaven attached various documents to his Complaint in support of his position that he is not responsible for the foreign load.  I.D.R. at 1-2.

On February 3, 2017, PECO filed an Answer to Mr. DeHaven’s Complaint.  In its Answer, PECO affirmed or denied the various averments Mr. DeHaven made in his Complaint.  PECO stated that Mr. DeHaven’s tenants complained of high bills and possible foreign wiring at the service address.  As a result, a PECO technician visited the property and found foreign wiring in a rear barn, fish pond and trough heater connected to the tenants’ meter.  PECO then transferred the tenants’ balance of $1,893.52 to Mr. DeHaven’s account.  PECO provided several attachments to its Answer and requested that the Complaint be dismissed.  I.D.R. at 2.

Also, on February 3, 2017, PECO filed a Preliminary Objection in response to Mr. DeHaven’s Complaint.  In the Preliminary Objection, which was accompanied by a Notice to Plead, PECO argued that the Commission found that a landlord must pay the utility for any account balance, including arrearages, once a foreign load or wiring has been found.  PECO added that once the foreign load is corrected by the landlord and verified by the utility, the utility will place the account back in the name of the tenant.  Furthermore, the arrearage, if any, will remain the landlord’s responsibility and any dispute regarding the financial responsibility of the parties would be a matter to be resolved in the Court of Common Pleas, not the Commission.  PECO provided significant legal argument in support of its position and concluded that the Complaint should be dismissed as a matter of law because it relates to a dispute about the assignment of financial responsibility for a foreign load in a building owned by the Complainant.  PECO attached a copy of Mr. DeHaven’s complaint to its Preliminary Objection in support of its position that the Complaint should be dismissed.  I.D.R. at 2-3.

On February 7, 2017, the Complainant wrote on a copy of the Notice to Plead that accompanied PECO’s Preliminary Objection that he denied PECO’s Preliminary Objection.  I.D.R. at 3.

By Initial Decision issued April 27, 2017 (April 2017 I.D.), ALJ Cheskis granted PECO’s Preliminary Objections and denied the Complaint.  I.D.R. at 3.

On May 12, 2017, the Complainant filed Exceptions to the April 2017 I.D.  On May 18, 2017, PECO filed Replies to Exceptions.  I.D.R. at 3.

On March 23, 2018, the Commission entered an Opinion and Order at this docket (March 2018 Order), in which it granted Mr. DeHaven’s Exceptions, in part, and denied them, in part, and adopted the April 2017 I.D., in part, and reversed it, in part.  The Commission then remanded the proceeding to the Office of Administrative Law Judge for a hearing and fact finding consistent with the March 2018 Order, as discussed further below.  I.D.R. at 3.

[bookmark: _Hlk11326889]On May 23, 2018, the telephonic hearing on remand was convened as scheduled.  Mr. DeHaven appeared pro se and presented oral testimony.  Counsel for PECO appeared and presented one witness who sponsored four exhibits that were admitted into the record.  A transcript of forty-five pages was created.  I.D.R. at 3-4.  The record in this case closed on June 18, 2018, when the transcript was filed with the Commission.  I.D.R. at 4.

On September 7, 2018, the Commission served the ALJ’s Initial Decision on Remand (September 2018 I.D.R. or I.D.R.), which sustained Mr. DeHaven’s Complaint and directed PECO to credit Mr. DeHaven’s account in the amount of $1,602.80.  The Commission also served a Secretarial Letter dated September 7, 2018 (September 2018 Secretarial Letter or Secretarial Letter), which notified the Parties of their right to file Exceptions to the I.D.R. within twenty days of the date of the Secretarial Letter and the right to file Replies to Exceptions within ten (10) days of the date when Exceptions were due.  On September 7, 2018, the Commission served the September 2018 I.D.R. and Secretarial Letter on Mr. DeHaven via Certified Mail to Mr. DeHaven’s address on file with the Secretary’s Bureau.

		On September 25, 2018, PECO filed Exceptions to the September 2018 I.D.R.  Mr. DeHaven did not file Replies to Exceptions on or before the due date of October 9, 2018.[footnoteRef:1] [1:  	Exceptions were due September 27, 2018.  Section 5.535 requires that a party file any reply to exceptions within ten days of the deadline to file exceptions. This would have been October 7, 2018, which was a Sunday, so the Complainant’s deadline to file Replies was the next business day, which was Tuesday, October 9, 2018 given that Monday, October 8, 2018 was a legal holiday.  52 Pa. Code § 1.12(a).] 

		
		On October 1, 2018, the Certified Mail envelope containing the September 2018 I.D.R. and Secretarial Letter was returned to the Commission as undeliverable.  On October 2, 2018, the Commission re-served the I.D.R. and Secretarial Letter by first-class mail.  An audit history of the Commission’s files indicates that the service of the I.D.R. and Secretarial Letter via first-class mail was not returned to the Commission as undeliverable. 

		On January 17, 2019, over three months after the due date for filing Replies to Exceptions, the Commission entered an Opinion and Order at this docket (January 2019 Order or Order), in which it granted PECO’s Exceptions, reversed the ALJ’s September 2018 I.D.R., and dismissed Mr. DeHaven’s Complaint.
[bookmark: _Hlk11327158]		
		On April 1, 2019, Mr. DeHaven filed the instant Petition requesting rescission of the January 2019 Order.  Since the instant Petition lacked a certificate of service, we served a copy of the Petition on the Respondent on July 25, 2019 and allowed the Respondent ten days to file an answer.

On August 5, 2019, PECO filed its Answer to Complainant’s Petition.

Discussion
[bookmark: _Hlk11327507]		
		We begin by considering the nature of the filing before us, to determine the applicable legal standard of review.  Although the present Petition did not comply with technical requirements for filing petitions, because the Complainant is appearing pro se, we exercise our discretion under 52 Pa. Code § 1.2(a), to liberally apply our Regulations and construe the Petition as a request for relief pursuant to Section 5.572(d) of Commission regulations, 52 Pa. Code § 5.572(d), thereby allowing Mr. DeHaven to seek relief at any time by petition for rescission of a final Commission order.  Id.  Therefore, we will review the matter as a Petition for Rescission of the Commission’s January 2019 Final Order.

		Additionally, we note that the Petition is signed by Glenn DeHaven and Maureen DeHaven.  However, Maureen DeHaven was not a named Complainant in this Complaint docket.  Therefore, we will regard only Mr. DeHaven as the Petitioner.

Legal Standards
		
By the terms of Section 703(g) of the Code, the Commission has the power to amend or rescind its own orders at any time subject only to the requirements of due process.  Section 703(g) of the Code states:

The commission may, at any time, after notice and after opportunity to be heard as provided in this chapter, rescind or amend any order made by it.  Any order rescinding or amending a prior order shall, when served upon the person, corporation, or municipal corporation affected, and after notice thereof is given to the other parties to the proceedings, have the same effect as is herein provided for original orders.


66 Pa. C.S. § 703(g); see also Department of Highways v. Pa. PUC, 185 Pa. Super. 418, 138 A.2d 143 (1958).  In exercising Commission authority to amend or rescind an order pursuant to Section 703(g) of the Code, the Supreme Court of Pennsylvania has stated: “Because such relief may result in disturbance of final orders, it must be granted judiciously and only under appropriate circumstances.”  See City of Pittsburgh v. Pennsylvania Department of Transportation, 490 Pa. 264, 416 A.2d 461 (1980).

		Parties are permitted by Commission Regulation to file a petition for rescission or amendment of a final order at any time and are required to serve a copy thereof upon each party to the proceeding.  52 Pa. Code § 5.572 (a), (b), (d).  Answers to petitions are due within ten days after service.  Id. § 5.572(e).

		While a petition under Section 703(g) may “properly raise any matter designed to convince the commission that it should exercise its discretion . . . to rescind or amend a prior order in whole or in part”, at the same time “[p]arties . . . cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against them.”  Duick v. Pennsylvania Gas and Water Company, Docket No. C-R0597001 et al., 56 Pa. P.U.C. 553 (Order entered December 17, 1982) (Duick) (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. Ct. 1935)).  As we stated in Duick:

What we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked or not addressed by the commission.  Absent such matters being presented, we consider it unlikely that a party will succeed in persuading us that our initial decision on a matter or issue was either unwise or in error.


Duick at 559.  With respect to petitions for rescission, specifically, we have stated that in order “[t]o establish a proper basis for rescission, a petitioner must first establish the existence of newly discovered evidence, a substantial change in circumstances, or an error of fact or law.”  Feleccia v. PPL Electric Utilities Corp., Docket No. C-20016210 (Order entered March 7, 2003), slip op. at 3 (citing Duick at 559).

		A Commission decision to deny a petition for rescission or amendment is a matter squarely within its discretion, subject to being overturned only where a reviewing court finds “the agency’s decision demonstrates evidence of bad faith, fraud, capricious action or abuse of power.”  West Penn Power Co. v. Pa. PUC, 659 A.2d 1055, 1065 (Pa. Cmwlth. 1995).

		Any issue that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  It is well-settled that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

Petition for Rescission, Answer and Disposition
		
		Based upon our review of the record and the applicable law, we conclude that the Petitioner has not asserted a factual or legal basis upon which to grant relief.  Based on our review of the Petition, there are four issues raised by the Complainant in his Petition:  (1) the Complainant alleges that he did not file Replies to PECO’s Exceptions because he “did not know [he] had to” and further indicates that he received service of PECO’s Exceptions while he was deployed with FEMA to Houston, Texas; (2) the Complainant alleges he did not have notice that the Commission was going to review the case at the Public Meeting on January 17, 2019; (3) the Complainant alleges that applying the tenant’s partial payments to their prior past due amounts is unfair; (4) the Complainant requests “independent review” of the proceedings.

In its Answer, PECO requested that we deny the Complainant’s Petition, submitting that: the Complainant did not allege that he did not receive the September 2018 I.D.R.; the Complainant’s presence at the Public Meeting would not have changed the outcome as he would not have the opportunity to speak; and, any remaining dispute is between the Complainant and his former tenant, which is not a matter for this Commission to decide.
		
		The Complainant’s first claim in the Petition is that he did not file Replies to PECO’s Exceptions to the I.D.R. because he “did not know [he] had to” and further because service of PECO’s Exceptions were received by the Complainant while he was deployed with FEMA to Houston, Texas.  Initially, we note that while a party has the right to file replies to exceptions, a party is not required to do so.  Section 5.535(a) of Commission Regulations is clear and unambiguous in this regard, stating: “A party has the right to file a reply to an exception in proceedings before the Commission.”  52 Pa. Code § 5.535(a)(emphasis added).[footnoteRef:2]  Thus, the Complainant did not “have to” file Replies to Exceptions. [2:  	Indeed, while it may be advantageous for a party to file replies to exceptions, we note that in prior cases where replies to exceptions had not been filed, we have previously disposed of exceptions based on the merits presented therein notwithstanding the absence of replies.  See e.g. Cotes v. PECO Energy Co., No. C‑20030230, 2004 WL 1468420 (May 10, 2004); Zack v. AT&T Communications of PA. LLC, No. C-2009-2127566, 2010 WL 2642163 (June 16, 2010); Sunchick v. Peoples Nat. Gas Co., No. C-00015128, 2002 WL 747894 (Jan. 10, 2002).] 


[bookmark: _Hlk13727033]We acknowledge, based on our review of the record, that the Certified Mail envelope containing the Secretarial Letter that issued the September 2018 I.D.R. and Secretarial Letter, which notified the Parties of their right to file Exceptions and Replies, was returned to the Commission on October 1, 2018, indicating that it was unclaimed by the Complainant and unable to be forwarded.  However, our records also indicate that we re-served the I.D.R. and Secretarial Letter on October 2, 2018, by regular, first-class mail[footnoteRef:3] and there is no indication in the Commission’s file that the second mailing was returned to the Commission by the post office.  Notice mailed to a party's last known address and not returned by the post office is presumed to have been received.  Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (1974); Geary v. Verizon Pennsylvania Inc., Docket No. C-2009-2118625 (Order entered September 16, 2010). “Once this presumption is established, the party alleging that it did not receive the letter has the burden of establishing such, and merely asserting that the letter was not received, without corroboration, is insufficient to overcome the presumption of receipt.”  Donegal Mut. Ins. Co. v. Insurance Dept., 719 A.2d 825, 827 (Pa. Cmwlth. 1998).  Here, the Complainant even admits in his Petition to receiving PECO’s Exceptions, which arrived a week before the I.D.R. and Secretarial Letter were resent, even though he was deployed in Houston.  Therefore, without corroborating evidence to overcome the presumption, the Complainant is deemed to have received the re-served I.D.R. and Secretarial Letter by regular mail. [3:  	While Section 703(e) of the Code requires the Commission to serve all parties to a proceeding with their order and opinion by registered or certified mail, the Commission satisfied this requirement.  66 Pa. C.S. § 703(e).  This requirement only applies to the first service of the initial order.  The Commonwealth Court has stated that “‘[r]emission of notice by certified mail is sufficient compliance although notice is returned unclaimed and a second notice is never received.’”  Mazza v. Pub. Util. Comm'n, No. 1418 C.D. 2012, 2013 WL 3973797, at *2 (Pa. Cmwlth. 2013)(quoting Pennsylvania State Police, Bureau of Liquor Control Enforcement v. Can Inc., 651 A.2d 1160, 1164 (Pa. Cmwlth. 1994).  In the instant case, not only did the Commission initially serve the notice by certified mail, but the Complainant has provided no evidence that he did not receive our second notice by regular mail.  Therefore, we find that we properly served the Complainant with the September 2018 I.D.R. and the Secretarial Letter.] 


		Moreover, even if the Complainant was unable to receive his mail due to his deployment, Commission Regulation requires a pro se party to promptly report any change of address with the Secretary’s Bureau. 52 Pa. Code § 1.24(a); see Brown v. PECO Energy Co., No. F-2012-2325085, 2013 WL 427751, (Order entered Jan. 16, 2013).  This requirement also applies to temporary changes in address.  See e.g. Diremigio v. PECO Energy Co., No. F-2015-2479220, 2016 WL 3269608 (Order entered June 9, 2016) (affirming ALJ’s dismissal with prejudice of a Complaint due to the Complainant’s failure to appear, despite the Complainant alleging that she was temporarily homeless which caused her to change addresses and not be available by phone to participate in the scheduled telephonic hearing).  Therefore, when the Complainant was deployed to Houston, he had the duty to report this change of address to the Secretary but failed to do so.

Lastly, we note that the Complainant did not attempt to file Replies to Exceptions nunc pro tunc.  In prior cases, upon request and when good cause is shown, we have considered late-filed exceptions.  See e.g. Murphy et al. v. PECO Energy Co., No. C-2015-2475023, 2018 WL 1745264, (Mar. 26, 2018); Grainda v. Penn. Elec. Co., No. C-2018-3000992, 2018 WL 6931985, (Dec. 20, 2018).  However, based on our review of the Commission’s file, there is no evidence the Complainant made any effort to get into contact with the Commission explaining his situation or to attempt to file late Replies.  In fact, our records indicate that the instant Petition, filed on April 4, 2019, is the first contact that the Complainant has had with the Commission regarding this matter since the September 2018 I.D.R. was issued and since the January 2019 Order was entered.  Thus, for all of the foregoing reasons, we deny Mr. DeHaven's Petition on this first issue raised in the Petition.

		The Complainant’s second claim in his Petition is that he did not have proper notice that the Commission was going to review the case at the Public Meeting on January 17, 2019.  The Commission must follow the requirements of the Sunshine Act, 65 Pa. C.S. §§ 701, et seq., as an “agency” of the Commonwealth.  See 65 Pa. C.S. §§ 703 (including the Commission in the definition of “agency”).  The Sunshine Act requires that "[o]fficial action and deliberations by a quorum of the members of an agency shall take place at a meeting open to the public,” which for the Commission includes a Public Meeting.  Official action is defined as including, among other things, a vote taken by the Commission on an Order.  Id.  § 704.
		
		We find that the Complainant had sufficient notice of the Public Meeting.  As required by the Sunshine Act, the Commission releases the schedule for regular Public Meetings for the year three days before the first meeting of the year.  65 Pa. C.S. §§ 709(a).  In addition to this statutory requirement, the Commission makes the notice available on the Commission’s website and disseminates a weblink to anyone on the electronic subscribers list.  As these are the only affirmative requirements of the Sunshine Act, we find that the Commission provided sufficient notice to the Complainant to satisfy the Sunshine Act.

		The Public Meeting of January 17, 2019 was a regularly scheduled meeting open to the public where the Commissioners were present en banc to cast their votes, yes or no, on reports containing recommendations which have been previously prepared by Commission Staff and circulated to the Commissioners for review prior to the vote.  See Borough of Tamaqua v. Reading, Blue Mountain and N. R.Rs., No. C-00992533, 2000 WL 35799638 (Apr. 27, 2000).  While members of the public may attend the Commission’s Public Meetings, there is no opportunity for public input or comment at Commission public meetings.[footnoteRef:4]  Adequate forums have been made available for public participation in cases before the Commission.  In this case, the Complainant had many opportunities to respond to prior decisions of the Commission, namely opportunities to file Exceptions and Replies to both the April 2017 I.D. and the September 2018 I.D.R. as well as the instant Petition.  The Commission has held previously that due process has been provided when a party is given such opportunities.  See Application of Michael Maier, Docket No. A-2015-2483632 (Order entered July 13, 2017); Tunnell v. PECO Energy Company, Docket No. C-20077409 (Order entered March 16, 2009).  Thus, we deny Mr. DeHaven's Petition on this issue because the notice for Public Meetings is sufficient to satisfy the requirements of the Sunshine Act, and the Complainant’s due process rights were not violated. [4:  	Generally, the Sunshine Act contains a requirement to provide a “reasonable opportunity” at each advertised regular and special meeting for residents to comment on matters of concern, official action, or deliberation; however, this rule is not applicable to the Commission because it applies only to a definitional subset of “agencies,” excluding the Commission; specifically this requirement applies only to a “board or council of a political subdivision or of an authority created by a political subdivision.”  See 65 Pa. C.S. §§ 703; 65 Pa. C.S. §§ 710.1(a).] 

		
		The Complainant’s third claim in his Petition is that the Commission requiring PECO to apply the tenant’s partial payments to their prior past due arrearages is unfair.  In the Petition, the Complainant asserts that the January 2019 Order unfairly applies his tenant’s partial payments to the previous past-due balance.  Petition at ¶ 4.  In the January 2019 Order, we found that the Complainant failed to sustain his burden of proof to show that PECO violated any provision of the Code or Commission Regulation.  Moreover, we found based on the substantial evidence presented in the record that PECO properly transferred the balance accrued while foreign wiring condition existed in compliance with 66 Pa. C.S. § 1529.1(b) and applied the tenant’s partial payments to the previous past-due balance in compliance with 52 Pa. Code § 56.24.  Indeed, we expressly reversed the ALJ’s reasoning that to apply Section 56.24 of our Regulations to the tenant’s account was overly punitive to Mr. DeHaven as the property owner.  We found that applying Code Section 1529.1 and Section 56.24 of our Regulations in a manner that gives full effect to both provisions was possible based on the record without creating an overly punitive result for Mr. DeHaven or windfall for the tenant.  On the contrary, we found that the record clearly demonstrated, as discussed extensively in the Order, that, in accordance with the requirements of the Code and Commission Regulations, PECO properly held the tenant responsible for the $622.11 balance tied to the tenant’s usage at a prior service address and properly held the Complainant responsible for the $1,893.52 balance for electric service on the tenant’s account at the Complainant’s rental property while a foreign load condition existed.  Thus, we deny Mr. DeHaven's Petition on this issue for failing to meet the Duick standard.  Specifically, the Complainant has failed to raise any new and novel arguments and has not identified any considerations that appear to have been overlooked or not addressed by the Commission.

[bookmark: _Hlk13665345][bookmark: _Hlk13665364]		The fourth and final issue raised in the Petition is the Complainant’s request for an “independent review” of this case.  Petition at ¶ 6.  We find that the Complainant has received adequate notice and a meaningful opportunity to be heard at the initial hearing and the remand hearing before the ALJ and again at the stage of Exceptions and Replies before the Commission.  As an administrative agency of the Commonwealth, the Commission is required to provide due process to the parties appearing before it.  Schneider v. Pa. PUC, 479 A.2d 10, 15 (Pa. Cmwlth. 1984) (Schneider), citing Fusaro v. Pa. PUC, 382 A.2d 794 (Pa. Cmwlth. 1978).  Due process is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider, 479 A.2d at 15 (Pa.  Cmwlth. 1984), citing Township of Middleton v. The Institute District of the County of Delaware, 293 A.2d 885 (Pa. Cmwlth. 1972), aff’d 450 Pa. 282, 299 A.2d 599 (Pa. Cmwlth. 1973).  The fundamental requirement of due process is the opportunity to be heard at a meaningful time and in a meaningful manner.  Montefiore Hospital Ass’n of Western Pennsylvania v. Pa. PUC, 421 A.2d 481, 484 (Pa. Cmwlth. 1980).  As indicated above, the Complainant received adequate due process, even though a collateral consequence of that due process resulted in a final Commission decision to dismiss his Complaint against PECO.

[bookmark: _Hlk13666396]Based on the foregoing discussion, we shall deny Mr. DeHaven’s Petition because he has not established a proper basis for disturbing the January 2019 Order.

Conclusion

Based upon the foregoing discussion, we shall deny Mr. DeHaven’s Petition for Rescission and deny his request to rescind or amend the Final Order entered at this docket on January 17, 2019; THEREFORE, 

IT IS ORDERED:

1. That the Petition for Rescission or Amendment, filed by Glenn DeHaven on April 4, 2019, at Docket No. C-2017-2585680, is denied.


2.	That this proceeding is marked closed.


[image: ]BY THE COMMISSION,




Rosemary Chiavetta
Secretary


(SEAL)

ORDER ADOPTED:  August 29, 2019  

[bookmark: _GoBack]ORDER ENTERED: August 29, 2019
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