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BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by Richard N. Myers (Mr. Myers or the Complainant) on September 4, 2018 and the Exceptions filed by PPL Electric Utilities Corporation (PPL) on September 5, 2018, in response to the Initial Decision of Administrative Law Judge (ALJ) Elizabeth H. Barnes, served on the Parties on August 16, 2018, in the above-captioned proceeding (Initial Decision or I.D.).  Replies to Exceptions were filed by PPL on September 17, 2018.  The Complainant did not file Replies to PPL’s Exceptions.  The Myers Initial Decision denied the Formal Complaint (Complaint) which was filed by Mr. Myers on August 11, 2017.  For the reasons discussed below, we shall deny the Complainant’s Exceptions, grant PPL’s Exceptions, adopt, in part, and modify, in part, the Initial Decision of ALJ Barnes, and dismiss the Complaint, consistent with this Opinion and Order.

1. [bookmark: _Toc15455386]Background

This case involves an inquiry concerning the safety of the Complainant’s exposure to the level of radio frequency (RF) fields, or electromagnetic energy,[footnoteRef:1] from the advanced metering infrastructure (AMI) meter, or smart meter, that PPL proposes to install at the Complainant’s residence and at eleven rental properties owned by the Complainant.   [1:  	For disposition purposes herein, we will refer to the emissions of concern as radio frequency (RF) emissions or RF field exposure.  We note that the Complainant uses the term “non-thermal” RF to describe RF field exposure at low levels presumably lower than would cause thermal or heating effects in humans.] 

 
PPL is an electric distribution company (EDC) subject to the jurisdiction of the Commission.  PPL furnishes, owns and maintains the meters in its distribution system.  See PPL’s Tariff Electric Pa. P.U.C. No. 201, Rule 8 at 12.

Act 129 of 2008 (Act 129 or Act), inter alia, amended Chapter 28 of the Public Utility Code (Code) and required EDCs with more than 100,000 customers to file smart meter technology procurement and installation plans for Commission approval and to furnish smart meter technology within its service territory in accordance with the provisions of the Act.  Section 2807(f) of the Code provides as follows:

(f) Smart Meter technology and time of use rates.

(1) Within nine months after the effective date of this paragraph, electric distribution companies shall file a Smart Meter technology procurement and installation plan with the commission for approval.  The plan shall describe the Smart Meter technologies the electric distribution company proposes to install in accordance with paragraph (2).

(2) Electric distribution companies shall furnish Smart 	Meter technology as follows: 

(i) Upon request from a customer that agrees to pay the cost of the Smart Meter at the time of the request.

(ii) In new building construction.

(iii) In accordance with a depreciation schedule not to exceed 15 years.

66 Pa. C.S. § 2807(f).  The General Assembly found that it was “in the public interest” to implement the measures set forth in Act 129 and that the universal installation of smart meters would enhance the “health, safety and prosperity” of Pennsylvania’s citizens through the “availability of adequate, reliable, affordable, efficient and environmentally sustainable electric service at the least cost.”  See H.B. 2200, 192d Gen. Assemb., Reg. Sess. (Pa. 2008)).

[bookmark: _Hlk10204574]By Order entered in 2009, the Commission directed all EDCs subject to Act 129’s smart meter requirements, including PPL, to universally deploy smart meter technology within their respective service territories in the Commonwealth in accordance with a depreciation schedule not to exceed fifteen years and in accordance with other guidelines established therein.  See Smart Meter Procurement and Installation, Docket No. M-2009-2092655 (Implementation Order entered June 24, 2009) (Smart Meter Procurement and Installation Order).  PPL sought and obtained the Commission’s approval to complete the installation of AMI meters for substantially all customers within its service territory by the end of 2019.  See Petition of PPL Electric Utilities Corporation for Approval of its Smart Meter Procurement and Installation Plan, Docket No. M-2014-2430781 (Order entered September 3, 2015)); see also Petition of PPL Electric Utilities Corporation for Approval of its Smart Meter Procurement and Installation Plan, Docket No. M-2009-2123945 (Order entered June 24, 2010).

On July 20, 2017, PPL, in carrying out its obligations under Act 129 and the relevant Commission’s Orders implementing Act 129, sent Mr. Myers a letter notifying him that a smart meter would be installed at his residence in approximately three weeks.  PPL Exh. 2; Tr. at 203-206.  On August 8, 2017, Mr. Myers contacted PPL by telephone to inform PPL that he did not want the meter change.  PPL Exh. No. 2.  The Complainant and PPL eventually litigated this matter in an evidentiary hearing before ALJ Barnes.  After the hearing concluded, ALJ Barnes’ written Initial Decision concluded that the Complainant failed to satisfy his burden of proof with respect to the claims contained in the Complaint.  The Complainant and PPL filed Exceptions to the Initial Decision, and PPL filed Replies thereto.  This Order addresses the Complainant’s and PPL’s Exceptions.

[bookmark: _Toc15455387]History of the Proceeding

On August 11, 2017, Mr. Richard N. Myers filed a Complaint with the Commission against PPL seeking to prevent PPL from installing an AMI meter at his home and at eleven rental homes he owns in Lancaster and Columbia, Pennsylvania.  The Complainant requested that PPL provide scientific research studies that showed high frequency electromagnetic radiation from smart meters is safe.  The Complainant requested that the Commission restore the opt-in provision allowed by Act 129 which the Commission ignored and has taken away from consumers.  Mr. Myers also requested that his properties (his residence and the eleven rental properties he owns) be exempted from smart meter installations and/or upgrades.  Complaint at 3.

On September 11, 2017, PPL filed its Answer to the Complaint.  In its Answer, PPL denied that the smart meters pose any health or safety concerns.  PPL also noted that the Complainant failed to allege that he or his tenants suffer from any specific health or safety effects resulting from the installation of smart meters and the Complainant failed to complete Paragraph 4 of the Complaint which asks the Complainant to explain “What kind of problem are you having with the utility or company?”  Answer to Complaint at 1-2.

PPL further answered the Complaint by stating that PPL’s smart meters meet all applicable safety requirements under state and federal law.  PPL stated that it is required to install AMI meters for the company’s electric distribution customers subject to the requirements of Act 129.  PPL provided that nothing in the Public Utility Code, the Commission’s orders and regulations, or PPL’s Smart Meter Plan states that a customer can opt-out of a smart meter installation.  Answer to Complaint at 2.

On March 30, 2018, PPL filed a Motion in Limine to exclude the Complainant’s exhibits, testimony, and witness.  The Motion in Limine was argued at the in-person evidentiary hearing held on April 2, 2018.  The Complainant appeared pro se and presented testimony of David O. Carpenter, M.D.  PPL was represented by Devin Ryan, Esq. and Curtis Renner, Esq., and presented testimony and exhibits of Mr. William Hennegan, Mr. Scott Larson, Christopher Davis, Ph.D., and Mark Israel, M.D.  Admitted into the record at the hearing were the Complainant’s Exhibits Nos. 1-6, 8-10, 12-27.  Also admitted at the hearing were PPL Exhibits Nos. 2-4, 9-10.  On April 11, 2018, the Complainant’s Exhibits Nos. 29 (a copy of the Complaint) and 30 (a January 31, 2006 letter from PPL to the Complainant regarding the landlord agreement for his rental properties) were attached to the docket.  On April 24, 2018, PPL’s Exhibit No. 11 (customer notification and smart meter installation date information for the Complainant’s tenants’ accounts) was entered into the record.

	The transcript of the hearing, consisting of 278 pages, was filed on April 27, 2018.  The record closed on June 12, 2018, the date the parties filed Reply Briefs.  On July 9, 2018, PPL filed a Motion to Strike Portions of the Complainant’s Reply Brief.

	On July 16, 2018, the Complainant filed an Answer to PPL’s Motion to Strike Portions of his Reply Brief.  On July 19, 2018, the Complainant filed a Motion to Reopen the Record for the purpose of taking additional evidence.  The Complainant requested Complainant’s Exhibit 29[footnoteRef:2], a document entitled “Actions from Peer Review of the Draft National Toxicology Program (NTP) Technical Reports on Cell Phone Radiation March 26‑28, 2018” be admitted.  On July 27, 2018, PPL filed an Answer to the Motion to Reopen the Record. [2: 	 	There would have been two Myers Exhibit No. 29 if this exhibit had been entered into the record, but the second proposed Myers Exhibit No. 29 was not entered into the record.] 


	On August 16, 2018, the Commission served ALJ Barnes’ Initial Decision in Richard N. Myers v. PPL Electric Utilities Corporation, Docket No. C-2017-2620710.  In the Initial Decision, the ALJ granted PPL’s Motion to Strike Portions of the Complainant’s Reply Brief.  The ALJ denied the Complainant’s Motion to Reopen the Record for the purpose of admitting additional evidence.  The ALJ dismissed and denied the Complaint.

As noted above, on September 4, 2018, the Complainant filed Exceptions to the Initial Decision.  On September 5, 2018, PPL filed Exceptions to the Initial Decision.  Replies to Exceptions were timely filed by PPL on September 17, 2018.

[bookmark: _Toc15455388]Discussion

[bookmark: _Toc15455389]Legal Standards

As a matter of law, to establish a legally sufficient claim, a complainant must show that the named utility is responsible or accountable for the problem described in the complaint in order to prevail.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990) (Patterson).  The offense must be a violation of the Public Utility Code (Code), a Commission Regulation or Order or a violation of a Commission-approved tariff.  66 Pa. C.S. § 701.

While Act 129 does not provide customers a general “opt-out” right from smart meter installation at a customer’s residence, a customer’s formal complaint that raises a claim under Section 1501 of the Code, 66 Pa. C.S. § 1501, related to the safety of a utility’s installation and use of a smart meter at the customer’s residence is legally sufficient to proceed to an evidentiary hearing before an ALJ.  See Maria Povacz v. PECO Energy Company, Docket No. C-2012-2317176 (Order entered January 24, 2013) (January 2013 Povacz Order); see also Susan Kreider v. PECO Energy Company, P‑2015-2495064 (Order entered January 28, 2016) (Kreider).  At an evidentiary hearing before the Commission, a complainant may prove his/her claim through the complainant’s own personal testimony and/or “the testimony of others as well as other evidence that goes to that issue.”  Romeo v. Pa. PUC, 154 A.3d 422, 430 (Pa. Cmwlth. 2017) (Romeo).

As the party seeking affirmative relief from the Commission, the complainant in a formal complaint proceeding has the burden of proof.  66 Pa. C.S. § 332(a).  The burden of proof is the “preponderance of the evidence” standard.  Suber v. Pennsylvania Com’n on Crime and Deliquency, 885 A. 2d 678, 682 (Pa. Cmwlth. 2005) (Suber); Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992) (Lansberry); see also North American Coal Corp. v. Air Pollution Commission, 279 A.2d 356 (Pa. Cmwlth. 1971).  To establish a fact or claim by a preponderance of the evidence means to offer the greater weight of the evidence, or evidence that outweighs, or is more convincing than, by even the smallest amount, the probative value of the evidence presented by the other party.  See Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 48-49, 70 A.2d 854, 855 (1950).

The burden of proof is comprised of two distinct burdens:  the burden of production and the burden of persuasion.  Hurley v. Hurley, 2000 Pa. Super. 178, 754 A.2d 1283 (2000).  The burden of production, also called the burden of going forward with the evidence, determines which party must come forward with evidence to support a particular claim or defense.  Scott and Linda Moore v. National Fuel Gas Distribution, Docket No. C-2014-2458555 (Initial Decision issued May 11, 2015) (Moore).  The burden of production goes to the legal sufficiency of a party’s claim or affirmative defense.  See Id.  It may shift between the parties during a hearing.  A complainant may establish a prima facie case with circumstantial evidence.  See Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217, 1220 (Pa. Cmwlth. 2001) (Milkie).  If a complainant introduces sufficient evidence to establish legal sufficiency of the claim, also called a prima facie case, the burden of production shifts to the utility to rebut the complainant’s evidence.  See Moore.
If the utility introduces evidence sufficient to balance the evidence introduced by the complainant, that is, evidence of co-equal value or weight, the complainant’s burden of proof has not been satisfied and the burden of going forward with the evidence shifts back to the complainant, who must provide some additional evidence favorable to the complainant’s claim.  See Milkie, 768 A.2d at 1220.; see also Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983) (Burleson).

[bookmark: _Hlk1639687]Having produced sufficient evidence to establish legal sufficiency of a claim, the party with the burden of proof must also carry the burden of persuasion to be entitled to a favorable ruling.  See Moore.  While the burden of production may shift back and forth during a proceeding, the burden of persuasion never shifts; it always remains on a complainant as the party seeking affirmative relief from the Commission.  See Milkie, 768 A.2d at 1220; see also, Riedel v. County of Allegheny, 633 A.2d 1325, 1328, n.11 (Pa. Cmwlth. 1993); see also, Burleson, 443 A.2d at 1375.  It is entirely possible for a party to carry the burden of production but not be entitled to a favorable ruling because the party did not carry the burden of persuasion.  See Moore.  In determining whether a complainant has met the burden of persuasion, the ultimate fact-finder[footnoteRef:3] may engage in determinations of credibility, may accept or reject testimony of any witness in whole or in part, and may accept or reject inferences from the evidence.  See Moore, citing Suber. [3: 	In formal complaint proceedings, the Commission, not the ALJ, is the ultimate fact-finder; it weighs the evidence and resolves conflicts in testimony.  When reviewing the initial decision of an ALJ, the Commission has all the powers that it would have had in making the initial decision except as to any limits that it may impose by notice or by rule.  Milkie, 768 A.2d at 1220, n. 7 (citing, inter alia, 66 Pa. C.S. § 335(a)).] 


Adjudications by the Commission must be supported by substantial evidence in the record.  2 Pa. C.S. § 704; Lansberry, 578 A.2d at 602.  Substantial evidence is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Consolidated Edison Company of New York v. National Labor Relations Board, 305 U.S. 197, 229, 59 S.Ct. 206, 217.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980) (Norfolk); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 166 A.2d 96 (Pa. Super. 1961); Murphy v. Comm. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

Pursuant to Section 1501 of the Code, a public utility has a duty to maintain “adequate, efficient, safe, and reasonable service and facilities” and to make repairs, changes, and improvements that are necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  See 66 Pa. C.S. § 1501.  Section 1501 of the Code, 66 Pa. C.S. § 1501, provides, in pertinent part, as follows:

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public . . . Such service and facilities shall be in conformity with the regulations and orders of the commission.


The term “service” is defined broadly under Section 102 of the Code, 66 Pa. C.S. § 102, in relevant part, as follows:

“Service.”  Used in its broadest and most inclusive sense, includes all acts done, rendered, or performed, and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities. . .in the performance of their duties under this part to their patrons, employees, other public utilities, and the public, as well as the interchange of facilities between two or more of them . . .

Section 1505(a) of the Code, 66 Pa. C.S. § 1505(a), provides that:

[bookmark: _Hlk781722]Whenever the commission, after reasonable notice and hearing, upon its own motion or upon complaint, finds that the service or facilities of any public utility are unreasonable, unsafe, inadequate, insufficient, or unreasonably discriminatory, or otherwise in violation of this part, the commission shall determine and prescribe, by regulation or order, the reasonable, safe, adequate, sufficient, service or facilities to be observed, furnished, enforced, or employed, including all such repairs, changes, alterations, extensions, substitutions, or improvements in facilities as shall be
reasonably necessary and proper for the safety, accommodation, and convenience of the public.

Pursuant to Section 57.28(a)(1) of our Regulations,[footnoteRef:4] 52 Pa. Code § 57.28(a)(1), an EDC must use reasonable efforts to properly warn and protect the public from danger and to exercise reasonable care to reduce the hazards to which customers may be subjected to by reason of the EDC’s provision of electric utility service and its associated equipment and facilities.  Section 57.28(a)(1), 52 Pa. Code § 57.28(a)(1), provides specifically: [4: 	See Final Rulemaking Order, Rulemaking Re: Electric Safety Regulations, 52 Pa. Code Chapter 57, Docket No. L-2015-2500632 (Order entered April 20, 2017) (Electric Safety Final Rulemaking Order).] 


An electric utility shall use reasonable effort to properly warn and protect the public from danger, and shall exercise reasonable care to reduce the hazards to which employees, customers, the public and others may be subjected to by reason of its provision of electric utility service and its associated equipment and facilities.


As we have ruled in Povacz v. PECO Energy Company, Docket No. C‑2015-2475023 (Order entered March 28, 2019) (2019 Povacz Order), in order to prevail in a Section 1501 claim against an EDC alleging that an AMI meter caused or will cause adverse health effects or harm to human health, the Complainant must demonstrate by a preponderance of the evidence a “conclusive causal connection” between the harm to human health and the RFs from the AMI meter.  See 2019 Povacz Order, slip op., at 28-29 (citing Letter of Notification of Philadelphia Electric Company Relative to the Reconstructing and Rebuilding of the Existing 138 kV Line to Operate as the Woodbourne-Heaton 230 kV Line in Montgomery and Bucks Counties, 1993 WL 855896 (Pa. P.U.C. 1993), Docket No. 110550F0055 (Final Order entered November 12, 1993) (Woodbourne-Heaton Final Order), slip op. at 11).

An EDC that violates the Code or a Commission Order or Regulation may be subjected to a civil penalty of up to $1,000 per violation for every day of that violation’s continuing offense.  See 66 Pa. C.S. § 3301(a)-(b).  The Commission’s policy statement at 52 Pa. Code § 69.1201 establishes specific factors and standards the Commission will consider in evaluating litigated cases involving violations and in determining whether a fine is appropriate.

[bookmark: _Hlk360651]In the Initial Decision, ALJ Barnes made fifty-seven Findings of Fact and reached twenty-three Conclusions of Law.  I.D. at 4-11, 31-35.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

As we proceed in our review of the various positions of the Parties in this proceeding, we are reminded that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  Thus, any issue or Exception that we do not specifically address shall be deemed to have been duly considered and denied without further discussion.

[bookmark: _Toc15455390]Litigated Issues

[bookmark: _Toc15455391][bookmark: _Hlk511173]Whether the Complainant was Required under Applicable Law to Prove by a Preponderance of the Evidence that RF Exposure from a PPL Smart Meter Will Cause Adverse Health Effects 

[bookmark: _Toc15455392]Positions of the Parties

Regarding the burden of proof, we note that the Complainant, in general, argues that the Precautionary Principle[footnoteRef:5] should be applied here, while PPL argues that the Complainant has the burden of proof and must show by a preponderance of the evidence that it is more likely than not that PPL’s AMI meter will cause adverse health effects.  We continue now with a summary of both Parties’ positions. [5:  	The Precautionary Principle advocates erring on the side of caution when the science is not proven in regard to public policy decisions that may impact human health or the environment. The Complainant’s expert witness, Dr. Carpenter, describes the Precautionary Principle as “a matter of…don’t wait until you dot every I and cross every T that you have reason to believe that there’s – have it associated with something.  Take actions to reduce the exposure that resulted in those diseases that may not be one hundred percent documented.”  Tr. at 83-84.
  ] 


The Complainant contends that the public, government officials, and professional organizations are embracing the Precautionary Principle and are taking measures to reduce public exposure to RF radiation.  The Complainant avers that the Commission should adopt the Precautionary Principle and approach regarding smart meter emissions.  Myers M.B. at 14.  The Complainant states “And I urge the PUC and our legislature to adopt the Precautionary Principle and err on the side of safety, particularly when other countries are already doing so.”  Tr. at 189.

The Complainant provides a definition of the Precautionary Principle as follows:

The Precautionary Principle provides justification for public policy actions in situations of scientific complexity, uncertainty and ignorance, where there may be a need to act in order to avoid, or reduce, potentially serious or irreversible threats to health or the environment, using an appropriate level of scientific evidence, and taking into account the likely pros and cons of action and inaction.


Myers M.B. at 21 (citing Myers Exh. No. 3 - Bioinitiative 2012, Section 23, p. 12).

The Complainant contends that the Commission does not need to resolve the science regarding smart meters and should be guided by the Precautionary Principle approach and take what measures are necessary to allow customers to opt-out of smart meters in the interest of public safety.  The Complainant provides that the European Court of Justice, the World Health Organization, the European Environment Agency and the American Public Health Association are a few examples of institutions which embrace the Precautionary Principle to protect the public in areas of scientific uncertainty.  Myers M.B. at 21.

[bookmark: _Hlk535503266]PPL, on the other hand, argues that the Complainant has the burden of proof.  PPL M.B. at 4 (citing Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990) and 66 Pa. C.S. § 332(a)).  PPL states that the Complainant must prove by a preponderance of the evidence that PPL would violate the Public Utility Code or any Commission regulation or order by installing the new AMI meter.  PPL M.B. at 12.  PPL provides that the preponderance of evidence standard requires proof by a greater weight of the evidence.  PPL explains that this standard is satisfied by presenting evidence more convincing, by even the smallest amount, than that presented by another party.  PPL M.B. at 4 (citing Commonwealth v. Williams, 557 Pa. 207, 732 A.2d 1167 (1999); Brown v. Commonwealth, 940 A.2d 610, 614 n.14 (Pa. CMwlth. 2008)).

PPL notes that in AMI meter-related matters, the Commission has held that “[t]he Complainant will have the burden of proof during the proceeding to demonstrate, by a preponderance of the evidence, that [the utility] is responsible or accountable for the problem described in the Complaint.”  PPL M.B. at 6 (citing Kreider v. PECO Energy Co., Docket No. P-2015-2495064 at 18 (Order entered September 3, 2015); Romeo v. Pa. PUC, 154 A.3d 422, 429 (Pa. Cmwlth. 2017)).  PPL contends that a person does not sustain his or her burden of proof in an electric and magnetic field exposure case when the record evidence, “taken as a whole, leads to the ultimate finding and conclusion that the scientific studies at present are inconclusive.”  PPL M.B. at 5 (citing Letter of Notification of Phila. Elec. Co. Relative to the Reconstructing and Rebuilding of the Existing 138 kV Line to Operate as the Woodbourne-Heaton 230 kV Line in Montgomery and Bucks Cntys., 1992 Pa. PUC Lexis 160, at *210-11 (June 29, 1992) (Initial Decision) (Woodbourne-Heaton)).

PPL contends that the Precautionary Principle advocated by the Complainant is an extreme standard that has been widely criticized, has never been utilized in any Pennsylvania court case, and would unreasonably and unlawfully shift the burden of proof to PPL.  PPL R.B. at 3.

[bookmark: _Toc15455393]ALJ’s Initial Decision
		
		The ALJ explained that Section 332(a) of the Code, 66 Pa.C.S. § 332(a), provides that the party seeking relief from the Commission has the burden of proof.  
The ALJ further explained that it is well-established that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  I.D. at 11 (citing Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600, 602 (Pa. Cmwlth. 1990)).  The ALJ provided that “burden of proof” means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest amount, than the evidence presented by the other party.  I.D. at 11 (citing Commonwealth v. Williams, 557 Pa. 207, 732 A.2d 1167 (1999); Brown v. Commonwealth, 940 A.2d 610, 614 n.14 (Pa. Cmwlth. 2008)).

The ALJ stated:
If the party seeking a rule or order from the Commission sets forth a prima facie case, then the burden shifts to the opponent.  Establishing a prima facie case requires either evidence sufficient to make a finding of fact permissible or evidence to create a presumption against an opponent which, if not met, results in an obligatory decision for the proponent.

I.D. at 12 (citing Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).

		The ALJ explained:
	A person does not sustain his or her burden of proof in an electric and magnetic field exposure case when the record evidence, taken as a whole, leads to the ultimate finding and conclusion that the scientific studies at present are inconclusive.

I.D. at 12 (citing Woodbourne-Heaton).
		The ALJ noted that the Commission has also stated, “[t]he ALJ’s role…will be to determine based on the record in this particular case, whether there is sufficient evidence to support a finding that Complainant was adversely affected by the smart meter or whether [the utility’s] use of a smart meter will constitute unsafe or unreasonable service in violation of Section 1501 under the circumstances in this case.”  I.D. at 13-14 (citing Kreider at 23; Woodbourne-Heaton, 1992 Pa. PUC Lexis 160, at *1213; Frompovich v. PECO Energy Co., Docket No. C-2015-2474602 (Opinion and Order entered May 3, 2018 at 10) (Frompovich)).

		The ALJ concluded that the Complainant has failed to sustain his burden of proof that (1) the Respondent violated Section 1501 of the Public Utility Code, (2) installing the new AMI meter would violate the Public Utility Code or any Commission regulation or order, or (3) installing the new meter would constitute unsafe or unreasonable service in violation of 66 Pa. C.S. § 1501.  I.D. at 32-34.  

[bookmark: _Toc15455394]Disposition

		First, we address the overall question here of whether the Complainant is required to prove by a preponderance of the evidence that RF exposure from a PPL smart meter will cause adverse health effects.  We begin our disposition regarding the Complainant’s burden of proof noting that we agree with the ALJ, the correct burden of proof that applies to the Complainant in this proceeding is the preponderance of evidence standard.  I.D. at 11.  Here, the Complainant must show that PPL is responsible or accountable for the problem described in the Complaint and that the offense is a violation of the Code, a Commission Regulation or Order or a violation of a Commission-approved tariff.  66 Pa. C.S. § 701; Patterson, supra.  Upon a careful review of the statements contained in the Complainant’s Complaint, this means the Complainant must prove, by a preponderance of the evidence, that the installation of a smart meter constitutes unsafe or unreasonable service under 66 Pa. C.S. § 1501.  See Complaint at 3.
While the Complainant asserts that he provided “a preponderance of scientific evidence and expert testimony that proves non-thermal RF radiation emitted by PPL smart meters can have a negative and serious impact on my health and that of others,” he also argues that the “Commission does not have to resolve the scientific dispute over health risks from non-thermal radiation.”  Myers M.B. at 1, 13.  The Complainant contends that the Commission should adopt the Precautionary Principle approach with smart meters and allow an opt-out for Mr. Myers, his tenants, and others with health concerns.  Myers M.B. at 14. 

[bookmark: _Hlk437110]As we stated in Povacz and explained in the “Legal Standards” section of this Order, the Complainant must demonstrate by a preponderance of the evidence a “conclusive causal connection” between the low-level RF exposure from a PPL smart meter and the alleged adverse human health effects.  See 2019 Povacz Order at 28-29.

Upon review of the record on this issue, the Initial Decision and the applicable law, we affirm the ALJ’s conclusion that the Complainant did not meet his burden of proof regarding his claim that PPL’s smart meter caused or will cause adverse health effects for the Complainant.  Specifically, we affirm the ALJ’s finding that the Complainant failed to prove by a preponderance of evidence that the installation of the smart meter constitutes unsafe or unreasonable service under 66 Pa. C.S. § 1501.  I.D. at 31.  We acknowledge the Complainant’s competent lay testimony as to the Precautionary Principle, but we find that the principle is not appropriate here.  Rather, the ALJ identified the correct burden of proof as the preponderance of evidence in this quasi-judicial proceeding.  The Complainant has the burden of proof in this type of proceeding. Adopting the Precautionary Principle here would be a reversal of the burden of proof, requiring PPL to prove a negative.  We cannot apply the Precautionary Principle here.

We now turn to address more specifically the Complainant’s Exception No. 12.
[bookmark: _Toc15455395]Complainant’s Exception No. 12, PPL’s Reply and Disposition

In his Exception No. 12, the Complainant excepts to the ALJ’s Finding of Fact No. 53:

53. The World Health Organization and a number of other public health authorities have concluded that the scientific research on RF exposures from cell phone use, which are far higher than the RF from PPL’s smart meters, has not shown that RF fields cause adverse health effects.


PPL St. No. 2 at 14.

The Complainant avers that the ALJ erred in her statement regarding the findings of the World Health Organization (WHO) and other public health authorities.   The Complainant provides that the WHO advocates for the use of the Precautionary Principle.

The Complainant states that the ALJ erred by not including the fact that the International Agency for Research on Cancer has classified non-thermal RF radiation as a Class 2B carcinogen.  The Complainant also provides that the ALJ did not mention the ten U.S. government authorities and sixteen foreign nations who disagree with the WHO’s finding that RF fields from cell phones have not been shown to cause adverse health effects.  Myers Exc. at 15 (citing Myers Direct Testimony at 11-12, Tr. at 182).  The Complainant also contends that the WHO advocates for the Precautionary Principle.  Myers Exc. at 16 (citing Tr. at 86, Myers Exh. No. 3 at Section 23, p.11).  The Complainant provides that the Communist and Russian governments protect their citizens by setting cell phone safe exposure levels approximately 50 times lower than the United States.  Myers Exc. at 16 (citing Myers Exh. No. 3 Section 3 at 8).

In Replies to the Complainant’s Exception No. 12, PPL notes that there was no need for the ALJ to mention IARC’s classification of RF fields from cell phones.  PPL provides that IARC found RF fields from cell phones to be possibly carcinogenic, based on limited evidence, but did not find that RF fields from cell phones were carcinogenic or even probably carcinogenic.  PPL explains that IARC concluded that for environmental exposures to RF fields, including RF fields from smart meters, the research was “inadequate” to reach conclusions about cancer causation.  PPL R.Exc. at 14 (citing PPL St. No. 1 at 19).  PPL explains that the WHO found that the research did not establish that RF fields from mobile phones cause adverse health effects.  PPL R.Exc. at 15.

PPL explains that the Precautionary Principle is an extreme standard that should not be adopted in this proceeding.  PPL explains further that the principle would unreasonably and unlawfully shift the burden of proof.  PPL contends that the burden is not on the Company to prove a negative.  PPL notes that the D.C. Circuit Court of Appeals observed:

[The precautionary principle] approach to regulation has been criticized.  The precautionary principle “imposes a burden of proof on those who created potential risks, and it requires regulation of activities even if it cannot be shown that those activities are likely to produce significant harms.  Taken in this strong form, the precautionary principle should be rejected, not because it leads in bad directions, but because it leads in no direction at all.  The principle is literally paralyzing – forbidding inaction, stringent regulation, and everything in between.  The reason is that in the relevant cases, every step, including inaction, creates a risk to health, the environment, or both.”  Cass R. Sunstein, Beyond the Precautionary Principle, 151 U. Pa. L. Rev. 1003, 1003, (2003). 

PPL R.Exc. at 16 (citing Competitive Enter. Inst. v. United States, 863 F.3d 911, 918-19 (D.C. Cir. 2017)).
 
We disagree with the Complainant’s assertion regarding Finding of Fact No. 53.  Dr. Israel stated that the WHO found that low level RF exposure, like that from smart meters, does not cause adverse health effects.  PPL St. No. 2. at 19.  The Complainant’s reference in Myers Exh. No. 3 describes the general approach of the WHO regarding the Precautionary Principle.  In contrast to the Complainant’s assertion, the reference does not include application by the WHO of the Precautionary Principle specifically to smart meters.  The Complainant’s statement that the “WHO advocates for the Precautionary Principle with regards to public exposure to non-thermal RF radiation” is incorrect.  We find no error in the ALJ’s Finding of Fact No. 53.  Based on the foregoing discussion, we shall deny the Complainant’s Exception No. 12.

[bookmark: _Toc15455396]Whether the Complainant Has Demonstrated by a Preponderance of the Evidence that RF Exposure from a PPL Smart Meter Will Cause Adverse Health Effects 

1. [bookmark: _Toc15455397]Positions of the Parties

		The Complainant contends that he has proven by a preponderance of the evidence that PPL’s AMI meter will adversely affect his health, while PPL contends that the Complainant did not offer any credible expert scientific testimony in support of his allegations about health risks from RF fields.  A summary of both Parties’ positions regarding the adverse health effects issue follows.

We begin our more detailed review of the Parties’ positions with a summary of the Complainant’s presentation of the evidence and PPL’s challenges related thereto.
The Complainant argues that he has provided a preponderance of scientific evidence and expert testimony that proves non-thermal RF radiation emitted by PPL smart meters can have a negative effect and serious impact on his health and that of others.  The Complainant contends that as an aging senior citizen, he may be even more vulnerable than the general population.  Myers M.B. at 1.

The Complainant contends that he has met his burden of proof based on 4,289 scientific studies that he has identified that report biological and adverse health effects from non-thermal radiation.  These studies include Myers Exh. No. 3, the BioInitiative Report.  The Complainant provides that PPL has made little or no attempt to address or refute the primary science in these scientific studies.  Myers R.B. at 4-5 (citing Myers M.B. at 8-9, 65-102).

PPL contends that the Complainant erroneously believes that the scientific and medical issues in this case hinge on which party claims to have the highest tally of studies they believe support their position.  PPL avers that it has offered thorough, credible and reliable evidence to rebut the Complainant’s claims about the alleged adverse health effects of the AMI meter through the testimony of its expert witnesses, Dr. Christopher Davis and Dr. Mark Israel.  PPL R.B. at 9-10 (citing PPL M.B. at 15-26).

The Complainant’s presentation of the evidence included, in relevant part, the testimony of Mr. Myers himself, and the expert testimony of Dr. David O. Carpenter, M.D.  As for Dr. Carpenter’s qualifications, Dr. Carpenter is a professor of environmental health sciences at the University of Albany.  Dr. Carpenter received his Bachelor of Arts degree from Harvard College and his M.D. from Harvard Medical School.  After completing medical school, Dr. Carpenter decided to pursue research rather than enter clinical medicine.  Dr. Carpenter is not a board-certified physician and does not practice medicine.  Dr. Carpenter is the director of the Institute for Health and the Environment at the University of Albany.  Tr. at 52-53, 55.  Dr. Carpenter was admitted as a medical physician – public health physician. Tr. at 60.

According to the Complainant, Dr. Carpenter is an internationally recognized expert on environmental health and the hazards of non-ionizing radiation.  The Complainant states that Dr. Carpenter has qualified and served as an expert witness at numerous legal proceedings addressing the health risks from RF radiation.  Myers M.B. at 7 (citing Myers Exh. No. 2).

In response, PPL provides that Dr. Carpenter has never been licensed to practice medicine, is not board certified in any area of medicine, and does not diagnose or treat patients for any kind of condition or illness.  PPL explains that Dr. Carpenter did not offer any opinions about the Complainant’s health or the levels of RF fields at the Complainant’s home or any of his rental properties.  PPL explains further that Dr. Carpenter was unfamiliar with the type and level of RF fields produced by the PPL AMI meters.  PPL M.B. at 26 (citing Tr. at 105-110).

The Complainant submits in his Main Brief at 7-8, that Dr. Carpenter testified on the issues that are crucial in the Commission’s decision as follows:

· The very brief but very intense burst of pulses from smart meters is more harmful to people and that there is something we don’t quite understand that is particularly provocative about very rapid but very intense short bursts.  Tr. at 93.

· That the weight of the evidence is overwhelming and consistent with the conclusion that excessive exposure to radiofrequency like magnetic fields is associated with adverse health effects, including elevation of cancer of the nervous system.  Tr. at 78.

· That in biology, finding a mechanism of action is not a requirement for quality research, once you find a consistent pattern.  Tr. at 78-79.
· Dr. Carpenter testified that the BioInitiative Report quotes articles that don’t find optimum effects as well as those that do.  Tr. at 76.

· The criticism that the BioInitiative Report has received is because of the awareness it has raised about the huge amount of scientific studies on biological and adverse health effects that exist.  Tr. at 74.

· There are individuals with conflicts of interest and strong ties in the telecommunications industries who ignore evidence and are under some undue influence from the industry.  Tr. at 154-155.  

In response to Dr. Carpenter’s expert opinions, PPL contends that Dr. Carpenter did not provide balanced or credible scientific testimony.  PPL provides that Dr. Carpenter never looked at the specifications for the AMI meters and based his opinion about health effects on his belief that smart meters create pulsed RF fields.  According to PPL, Dr. Davis – PPL’s expert in physics and radio frequency exposures assessment – testified that the AMI meter “produces sinusoidal RF fields, which are physically different from pulsed fields.”  PPL M.B. at 26 (citing Tr. at 93, 109-110; PPL St. No. 1 at 8).  

PPL provides that Dr. Carpenter offered an opinion that the RF fields from the PPL AMI meter complied with the Federal Communications Commission (FCC) exposure safety standard, although Dr. Carpenter was unfamiliar with the RF fields from the meters, does not agree with the FCC standard, and could not say what the standard is.   PPL M.B. at 26-27 (citing Tr. at 110-112).  PPL avers that Dr. Carpenter’s testimony was incomplete and unbalanced as Dr. Carpenter selectively provided information that he interpreted as supporting his views and withheld information that contradicted his positions.  PPL M.B. at 27.  As an example, PPL notes that Dr. Carpenter offered selective and misleading testimony about the review of research on RF fields conducted by the International Agency for Research on Cancer (IARC).  PPL provides that on direct examination, Dr. Carpenter testified about IARC’s findings about RF fields from cell phones but chose not to testify about IARC’s findings related to smart meters although he knew about these IARC findings.  PPL explains that under cross examination, Dr. Carpenter had to admit that he knew IARC had found in 2011 that for RF from smart meters there was “inadequate evidence” of any cancer risk, yet Dr. Carpenter did not mention it as he “didn’t agree with it.” PPL M.B. at 30 (citing Tr. at 88, 142-144, 146).

This now concludes our summary of the Complainant’s presentation of the evidence and PPL’s challenges related thereto.  Next, we turn to PPL’s presentation of the evidence and the Complainant’s challenges thereto.

PPL’s rebuttal case, or presentation of the evidence, included the expert testimonies of two scientists – Christopher Davis, PhD, and Mark Israel, M.D., Mr. Larson, with expertise in the design and operation of PPL’s AMI system, and Mr. Hennegan, who testified regarding communications between PPL and the Complainant.  PPL M.B. at 16-26.

As for Dr. Davis’ qualifications, Dr. Davis is the Minta Martin Professor of Engineering and Professor of Electrical and Computer Engineering at the University of Maryland.  Dr. Davis was recognized as an expert in the fields of physics, biophysics, chemistry, electrical engineering, electromagnetics, bioelectromagnetics, radiofrequency bioelectromagnetics and dosimetry.  PPL M.B. at 16 n.8. (citing PPL St. No. 1 at 1, Tr. at 228-229).

[bookmark: _Hlk429536]Dr. Davis testified that the FCC has determined safe public exposure levels for RF fields from devices that transmit RF signals, such as AMI meters.  PPL provides that, based on the engineering specifications of the Landis + Gyr AMI meter used by PPL, Dr. Davis calculated that the levels of average fields from the AMI meters are 98,000 times lower than the FCC limit.  PPL M.B. at 17.  PPL provides that Dr. Davis testified that there is no scientific basis to conclude that the very low levels of RF fields from the PPL AMI meters can or will cause any adverse thermal or non-thermal biological effects in people.  PPL M.B. at 19-20 (citing PPL St. No. 1 at 18). 

In response, the Complainant contends that Dr. Davis’ statement that there is no scientific basis to conclude that the very low levels of RF fields from the PPL AMI meters can cause health effects is “patently false.”  The Complainant provides that he identified 4,000 plus scientific studies which report adverse health or biological effects from exposure to non-thermal RF radiation.  According to the Complainant, these adverse health effects occur at levels thousands upon thousands of times lower than the levels smart meters emit and the FCC deems to be safe.  Myers M.B. at 5 (citing PPL St. No. 1 at 18; PPL Exhs. No. CD-2 through CD-7).

Dr. Davis also testified that there are many sources of RF signals in the everyday environment and the RF fields from the AMI meter are much lower than from sources such as cell phones.  PPL provides that the RF fields from using cell phones can be over 260,000 times higher than from the AMI meter.  PPL explains that the Complainant reported that he used his cell phone for 16,222 minutes over a 12-month period which is equivalent to 3,198 years of continuous RF exposure three feet from the AMI meter.  PPL M.B. at 18 (citing PPL St. No. 1 at 14-15).  PPL notes that Dr. Davis testified that there are seven television broadcast towers within a 50-mile radius of the Complainant’s house.  Dr. Davis testified that the constant background level of RF fields from the towers is 18.4 times higher than the RF signals from the AMI meter.  PPL M.B. at 18 (citing PPL St. No. 1 at 16; PPL Exh. No. CD-5).

The Complainant challenges Dr. Davis’ statements and avers that they are irrelevant and misleading.  He contends that he provided studies in Appendix A of his Main Brief that show adverse health effects at much lower levels.  Myers R.B. at 6.  The Complainant explains that Dr. Davis’ Exhibits CD-2 through CD-7 are flawed and misleading.  According to the Complainant, Dr. Davis’ calculations are arithmetical conjecture, constitute an unacceptable analytical gap, and are not biological science. Myers R.B. at 9.

As noted above, PPL also presented the expert opinion testimony of Dr. Israel.  As for Dr. Israel’s qualifications, PPL submits that he is a medical doctor who is Professor of Systems Biology and Pediatrics and Medicine at Dartmouth Medical School.  He is also Executive Director of the Israel Cancer Research Fund.  Dr. Israel was recognized as an expert in medicine and medical research, in particular as related to RF fields and health.  PPL M.B. at 20 (citing Tr. at 260-261, PPL St. No. 2 at 16-23).

PPL provides that Dr. Israel evaluated the exhibits that the Complainant downloaded from the internet, including the BioInitiative Report (Myers Exh. No. 3).  Dr. Israel concluded that these exhibits are not scientific studies and demonstrated that they do not provide scientific data that can be used to reach a reliable conclusion about RF fields and health.  PPL M.B. at 24-25.  According to PPL, Dr. Israel found, based on his medical education, training and experience, and his evaluation of the scientific research, and to a reasonable degree of medical certainty, that:  (1) there is no reliable medical basis to conclude that RF fields from the AMI meters will cause or contribute to the development of illness or disease, and (2) there is no reliable medical basis to conclude that RF fields from the AMI meter would cause, contribute to, or exacerbate any adverse health effects.  PPL M.B. at 25-26 (citing PPL St. No. 2 at 25).

The Complainant argues that Dr. Israel ignores the research he provided in the numerous studies he cited.  The Complainant also points out that IARC classified the non-thermal RF from cell phones as a Group 2B possible carcinogen and physicians use EMFs to help in healing bone fractures which proves non-thermal RF is biologically active.  Myers R.B. at 10-11 (citing Myers M.B. at 46, Myers Exh. No. 3 at 19).

PPL responds by noting that the Complainant persists in mischaracterizing the findings of IARC and claiming that it “did not study smart meters.”  PPL provides that Dr. Carpenter admitted on cross-examination that IARC did in fact look at RF fields from smart meters and concluded that there was “inadequate evidence” of cancer for RF from smart meters.  PPL R.B. 16 (citing Myer M.B. at 55, Tr. at 144-146).

[bookmark: _Toc15455398]ALJ’s Initial Decision

The ALJ noted that the Complainant contends that the installation of an AMI meter at his home and eleven of his tenants’ residential dwellings would be unsafe, unreasonable, and in violation of 66 Pa. C.S. § 1501.  The ALJ dismissed the complaint for failure to prove by a preponderance of evidence that the installation of the smart meter constitutes unsafe or unreasonable service under Section 1501.  I.D. at 1.

		The ALJ provided a review of the Complainant’s evidence regarding his claim that non-thermal RF radiation emitted by PPL smart meters can have a negative impact on his health and the health of all persons including the testimony of Dr. Carpenter as follows:

· Dr. Carpenter stated that excessive exposure to RF like magnetic fields is associated with adverse health effects, including elevation of cancer of the nervous system.  I.D. at 18 (citing Tr. at 78-79).

· Dr. Carpenter testified that agencies and individuals are in denial of the thousands of publications that report adverse health effects at intensities that do not generate tissue heating.  Dr. Carpenter bases his opinion in part on the BioInitiative Report.  I.D. at 18 (citing Tr. at 74, 83; Myers Exh No. 3).

· Dr. Carpenter admits the AMI meter average emissions are in compliance with the FCC standards for RF emissions.  However, Dr. Carpenter contends the FCC does not have the correct standard measuring the intensity of the impulses.  Dr. Carpenter disagrees with the methodology of measurement as the standards do not address the intensity of the pulses, only average exposure over time.  Dr. Carpenter also testified that there are individuals with conflicts of interest and strong ties in the telecommunications industry influencing the FCC.  I.D. at 18-19 (citing Tr. at 93, 154-155).

The ALJ concluded that countervailing evidence was more persuasive with respect to the health concerns related to AMI meters in general.  I.D. at 19.  The ALJ found that the body of scientific research does not show that exposure to non-thermal RF fields causes or contributes to adverse health effects.  I.D. at 25.

The ALJ provided that Dr. Carpenter admitted at the hearing that he was involved in creating the BioInitiative Report and that its purpose was to advocate against the current RF exposure standards.  The ALJ concluded that because the BioInitiative Report is an advocacy document, the report does not provide a balanced view of the scientific research.  I.D. at 21.  The ALJ was not persuaded that Dr. Carpenter’s opinion should carry more weight than that of Dr. Israel.  The ALJ noted that Dr. Israel’s expert opinion was accepted by this Commission in Frompovich while Dr. Carpenter’s opinions have been found to have been flawed in prior judiciary proceedings.  I.D. at 22-23 (citing PPL M.B. at 31-35).

The ALJ provides that the Complainant continues to maintain that AMI meters create “pulsed” fields.  The ALJ notes that Dr. Davis explained that, “This is a frequently misstated fact.”  Dr. Davis testified that the meter produces “sinusoidal RF fields, which are physically different from pulsed fields.”  I.D. at 23 (citing Myers M.B. at 7-33; PPL St. No. 1 at 8).

The ALJ notes that the Complainant argues that the FCC standard is obsolete because it is based on old research.  The ALJ explains that the Complainant mistakenly argues that the FCC has failed to reassess its guidelines for RF exposure.  The ALJ contends that Dr. Carpenter admitted that the FCC has undertaken a public reassessment of its RF exposure standard and that to his knowledge the FCC has not finished that reassessment.  I.D. at 24 (citing Tr. at 112-113, Myers M.B. at 49).

[bookmark: _Toc15455399]Exceptions and Replies

The Complainant contends generally in Exceptions 1, 2, 15 and 16 that the ALJ erred in determining that the Complainant’s evidence failed to prove that the non-thermal fields from the PPL AMI meters can cause or contribute to adverse health effects.  In Exception Nos. 8, 9, 10, 13, 18, and 19, the Complainant disagrees with the ALJ’s and PPL’s statements regarding the studies the Complainant provided as evidence and the ALJ’s assessment of the testimony of Dr. Carpenter and the testimony of PPL’s experts, Dr. Davis and Dr. Israel.

We discuss the above-referenced Exceptions, PPL’s Replies thereto, and our disposition, more fully below in the Disposition section.

[bookmark: _Toc15455400]Disposition

Upon review of the evidentiary record and the positions of the Parties, we shall deny the Complainant’s Exception Nos. 1, 2, 8, 9, 10, 13, 15, 16, 18 and 19.  We provide a specific disposition to each Exception more fully below.  First, we address the overall question here of whether the Complainant has demonstrated by a preponderance of the evidence that RF exposure from a PPL smart meter will cause adverse health effects.

On the issue of causation between RF fields and adverse health effects, the Complainant offered the expert medical opinion of Dr. Carpenter.

Dr. Carpenter was admitted as an expert in medicine including public health, but not in EHS or RF fields/EMFs and human health.  Dr. Carpenter is not a board certified or licensed physician.  He does not diagnose disease but studies the distribution of disease in the population.  Tr. at 105-106.  Dr. Carpenter characterizes the transmission from the PPL AMI meters as “very, very brief but very intense bursts of pulses” (Tr. at 93), yet he is not familiar with the technical specifications of the meters.  Dr. Carpenter testified as follows regarding the PPL AMI meters:

Q. What – what model of AMI meter is PPL&L proposing to install on Mr. Myers’ properties?

Dr. Carpenter:  I don’t know.

Q. Do you know what type of radiofrequency fields are used by the AMI meter that PP&L installs?

Dr. Carpenter:  No, I don’t know the fields.

Q. Have you ever looked at the specs for things like maximum power output?

Dr. Carpenter:  No.

Q. And do you know what the level of RF fields would be at say one meter distance from the AMI meter itself?

Dr. Carpenter:  No, I do not. 


Tr. at 109-110.
Dr. Carpenter does not and cannot define his characterization of the AMI meter transmission as “very intense” according to a power level of the meter, because he does not know the power level of transmissions from the meter.  Dr. Carpenter is also unfamiliar with the FCC standard that regulates the transmissions from the meter, even though he objects to the FCC standard.  Tr. at 11.  Dr. Carpenter contends that the FCC should re-evaluate its current standard.  Tr. at 112.  Dr. Carpenter recommended an exposure standard of 0.1 microwatt per centimeter squared for RF that was lower than the FCC exposure standard in Complainant’s Exhibit No. 27.  PPL’s expert, Dr. Davis, testified that the level of RF from the PPL AMI meter is more than 16 times smaller than the exposure standard recommended by Dr. Carpenter.  Tr. at 236.

Although Dr. Carpenter’s recommendation for a lower exposure standard was part of a paper submitted to the President’s Cancer Panel in 2009, the Panel did not adopt Dr. Carpenter’s standard.  The Panel found that the available data on cancer risk due to RF from cell phones, cell phone towers and other wireless devices, are neither consistent nor conclusive and a mechanism of RF-related cancer has yet to be identified.  Tr. at 132.

[bookmark: _Hlk1138167][bookmark: _Hlk1712623]PPL’s rebuttal evidence included the expert testimony of Dr. Davis and Dr. Israel.  Dr. Davis testified that in his opinion, there is no reliable scientific basis in physics, biophysics, bioelectromagnetics or RF bioelectromagnetics to conclude that the very low levels of RF fields from the AMI meters being used by PPL can or will cause any adverse thermal or non-thermal biological effects in people.  PPL St. No. 1 at 18.  Dr. Davis testified that there is nothing unusual about the RF fields from the AMI meters used by PPL.  Dr. Davis explained that the average RF fields from the PPL AMI meters are 98,000 times smaller than the FCC exposure limit.  PPL St. No. 1 at 13.  According to Dr. Davis, the RF fields from the PPL AMI meters are the same type of fields used for radio communications by many common everyday devices, such as radios, garage door openers, baby monitors, portable phones, Wi-Fi, and other wireless communications devices.  PPL St. No. 1 at 14.

Dr. Davis’s testimony sufficiently demonstrated that the Complainant is subject to greater RF exposure from his cell phone usage than from an AMI meter.  Dr. Davis noted that even if Mr. Myers used his cell phone with a headset or earphones, he would need to stay within 1 meter of his AMI meter for 8 years to get a level of RF exposure equivalent to the RF exposure he got from using his cell phone.  PPL St. No. 1 at 15.

Dr. Israel also is a qualified expert on the issues in this proceeding.  Based on his medical education, training and experience, and his evaluation of the scientific research, Dr. Israel’s expert opinion is that there is no reliable medical basis to conclude that RF fields from the AMI meter being used by PPL will cause or contribute to the development of illness or disease.  PPL St. No. 2 at 25.  Dr. Israel’s unequivocal opinion meets PPL’s required burden of production and constitutes legally competent evidence to support a finding of fact on the issue of causal connection between RF fields from an AMI meter and adverse human health effects.

In his Briefs and Exceptions, the Complainant challenged the qualifications of PPL’s experts, the bases of their opinions and certain specific areas of their testimonies.  After careful review of those challenges, however, we agree with the ALJ that the Complainant did not successfully impugn PPL’s rebuttal evidence.  We discuss below our reasons for this conclusion when we specifically address the Complainant’s Exceptions below.

Accordingly, we affirm the ALJ’s conclusion that PPL met its burden of production in this proceeding that there is insufficient evidence that the Complainant will be adversely affected by PPL’s use of a smart meter or that a smart meter will constitute unsafe or unreasonable service.  Because PPL met its burden of evidence production, the burden of production shifted back to the Complainant.  The Complainant did not introduce further evidence into the record to demonstrate a conclusive causal connection between the low-level RF fields from a PPL smart meter and adverse health effects for the Complainant.  Thus, we affirm the ALJ’s conclusion that the Complainant did not meet his burden of proof in this proceeding.

We now address more specifically the Complainant’s Exception Nos. 1, 2, 8, 9, 10, 13, 15, 16, 18, and 19.  We have addressed the Complainant’s Exceptions in groups where appropriate.

[bookmark: _Toc15455401]Complainant’s Exception Nos. 1, 2, 15, 16, PPL’s Replies and Disposition

In Exception Nos. 1, 2, 15, and 16, the Complainant generally excepts to the ALJ’s finding that he has not proven that the AMI meter can cause or contribute to adverse health effects based on the materials he submitted in his Exhibits Nos. 3 through 5.  Myers Exhibit No. 3 is the BioInitiative Report for which Dr. Carpenter served as a co-editor of the report.  Myers Exhibit Nos. 4 and 5 are bibliographies of studies related to RF fields.  The Complainant provides that he has identified 4,266 scientific studies that report biological and adverse health effects from non-thermal RF radiation.  He argues that he has provided 400 times more positive studies than PPL’s ten negative studies, which means he has provided the preponderance of the evidence.  Myers Exc. at 1-2.  

The Complainant avers that it does not matter that studies reporting adverse health effects were or were not conducted using PPL’s AMI meter, but rather the issue is the non-thermal radiation, not the device which emits it.  Myers Exc. at 2.  The Complainant contends that the majority of studies he provided were published in professional journals and were subject to peer review.  He notes that if the Commission accepts PPL’s ten studies as having scientific merit, the same standard should apply to his studies.  Myers Exc. at 4.  The Complainant states that “Positive findings carry more weight than negative findings.”  According to the Complainant, the BioInitiative Report serves a vital purpose as it fills an information gap for the public and public officials about health risks from excess exposure to non-thermal RF radiation.  Myers Exc. at 5.

In response, PPL provides that the Complainant believes he should prevail because he identified over 4,000 studies in his Exhibit Nos. 3 through 5.  PPL states that what matters is the credibility of the expert evaluations of the body of scientific research.  PPL R.Exc. at 2 (citing PPL R.B. at 9).  PPL explains that the ALJ correctly found that Complainant’s Exhibits 3 through 5 do not provide a reliable scientific basis for reaching a conclusion about the AMI meters being used by PPL.  PPL R.Exc. at 3 (citing I.D. at 20-22).  PPL explains further that the BioInitiative Report (Myers Exh. No. 3) is an advocacy document and not a scientific study and Dr. Carpenter testified that its purpose was advocacy.  PPL notes that Myers Exh. Nos. 4 and 5 are merely lists of various studies.  PPL R.Exc. at 5 (citing PPL R.B. at 12).  PPL provides that the Commission and its ALJs have long been dealing with issues related to electromagnetic fields and the installation of AMI meters.  PPL R.Exc. at 5-6 (citing Woodbourne-Heaton).  Finally, PPL provides that the Complainant errs in claiming that studies with positive findings carry more weight than studies with negative findings.  PPL contends that the Complainant’s studies have little to no evidentiary value because none of them have been replicated.  PPL R.Exc. at 6.

The Complainant contends that “compared to the number of studies cited by PPL my studies comprise a preponderance of evidence that excess exposure to non-thermal RF radiation from a PPL smart meter…can put my health at risk.”  Myers Exc. at 2.  The Complainant presents a table comparing the number of studies he identified to the number provided by PPL.  The Complainant is misapplying the term “preponderance.”  The preponderance of the evidence standard is not related to the number of studies cited by the Complainant.  Rather it applies to the weight of the evidence.  The Complainant is required to prove more likely than not that the AMI meter could cause adverse health effects.  The relative number of studies cited by the Complainant versus those provided by PPL is irrelevant to his burden of proof.[footnoteRef:6]  Therefore, we shall deny Exception Nos. 1, 2, 15, and 16 of the Complainant. [6: 	 	Black’s Law Dictionary, Sixth Ed. provides a definition of preponderance of the evidence as follows:…evidence which is of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not.] 


[bookmark: _Toc15455402]Complainant’s Exception No. 8, PPL’s Reply, and Disposition

[bookmark: _Hlk1133814]In Exception No. 8 the Complainant disagrees with PPL’s statement “The majority of studies published have failed to show an association between exposure to radiofrequency from a cell phone and health problems.”  Myers Exc. at 13 (citing I.D. at 24).   According to the Complainant, this statement constitutes hearsay.  The Complainant also provides that PPL misled the ALJ and Commission with the statement by omitting any reference to the WHO/IARC classification of RF radiation as a Group 2B carcinogen.  Myers Exc. at 13.

PPL responds by noting the statement is from Dr. Davis’ expert testimony and is directly based on the conclusion of the Food and Drug Administration (FDA) that “[t]he majority of studies published have failed to show an association between exposure to radiofrequency from a cell phone and health problems.”  PPL R.Exc. at 11 (citing PPL St. No. 1 at 11-12).  PPL explains that the Complainant fails to recognize that he never objected to this evidence and that expert witnesses are permitted to rely on hearsay in forming their expert opinions.  PPL contends that it addressed the IARC classification through Dr. Israel’s testimony.  Dr. Israel testified that IARC concluded that for environmental exposures to RF fields, including RF fields from smart meters, the research was “inadequate” to reach conclusions about cancer causation.  PPL Exc. at 12 (citing PPL St. No. 2 at 19).

We agree with PPL, that the statement the Complainant objects to regarding Dr. Davis’ testimony is not hearsay.  We find that the statement is from the FDA and was relied upon by the FCC to determine if its limits should be revised.  As noted by Dr. Davis in his testimony, the FDA stated further regarding RF exposure that “Whereas high levels of RF can produce health effects (by heating tissue), exposure to low level RF that does not produce heating effects causes no known adverse health effects.”  PPL St. No. 1 at 12.  Accordingly, the Complainant’s Exception No. 8 is denied.

[bookmark: _Toc15455403]Complainant’s Exception No. 9, PPL’s Reply and Disposition

[bookmark: _Hlk12278121]In Exception No. 9, the Complainant objects to the following sentence in the I.D.:  “PPL now contends that although Complainant Exhibits 1-10, and 12-27 were admitted into the record, the exhibits should not be used to support any findings of fact.”  I.D. at 20 (citing PPL M.B. at 1-14).  The Complaint states that “it is nonsense” for PPL to petition the Commission to not allow the Complainant to present facts and other evidence provided by or substantiated by an expert witness and peer reviewed science to support his Complaint.  Myers Exc. at 13-14.

PPL responds that it addressed the Complainant’s exhibits in detail in their Main Brief at 35-43 and 37-42 and demonstrated that they lack scientific and evidentiary merit.  PPL notes that many of the documents are uncorroborated hearsay, lacked authenticity, were irrelevant because they did not address RF fields from AMI meters, and were selectively excerpted.  PPL provides that the Complainant’s reliance on his Exhibit Nos. 3 through 5 is misplaced because they contain flaws and were endorsed by Dr. Carpenter, who offered flawed and unreliable testimony.  PPL R.Exc. at 12-13.
The ALJ provided that she gave some weight to Complainant’s Exhibits 1, 2, and 3, as Dr. Carpenter was present for cross examination and these exhibits were either his statement, his resume, or the BioInitiative article for which he was one of many authors.  The ALJ found that Complainant’s Exhibit Nos. 4 and 5 are not very persuasive as they are not full scientific studies but rather an abstract and a list of reviews.  Beyond allowing them to be entered into the record, the ALJ did not specifically address in the I.D. the Complainant’s Exhibits Nos. 6-10 and 12-27.  We note that the ALJ discussed the Complainant’s Exhibit Nos. 1-5 specifically in the I.D.  We also note that the ALJ provided that under Pennsylvania’s “Walker Rule,” it is well-established that “[h]earsay evidence, properly objected to, is not competent evidence to support a finding.”  The ALJ explained further that even if hearsay evidence is “admitted without objection,” the ALJ must give the evidence “its natural probative effect an may only support a finding . . . if it is corroborated by any competent evidence in the record;” as “a finding of fact based solely on hearsay will not stand.”  I.D. at 19 (citing Walker).  We note that PPL objected to many of the Complainant’s exhibits and Dr. Carpenter’s testimony at the hearing.  We find that there is no error or inconsistency in the statement in the I.D. that the Complainant objects to regarding PPL’s contention that the Complainant’s Exhibits should not support any findings of fact.  We also find that it is not “nonsense” for PPL to make this statement.  PPL is asserting its due process rights to object to Complainant’s Exhibits.  The statement simply reiterates PPL’s position regarding the Complainant’s exhibits from the hearing and PPL’s Briefs.  Therefore, we shall deny the Complainant’s Exception No. 9.

[bookmark: _Toc15455404]Complainant’s Exception No. 10, PPL’s Reply and Disposition

In Exception No. 10, the Complainant contends that the ALJ erred in the following statement: “While some researchers have reported biological changes associated with RF energy, these studies have failed to be replicated.”  I.D. at 24.  The Complainant explains that the 4,266 studies he identified replicate the fundamental point in his complaint that non-thermal RF radiation can create biological and adverse health effects.  Myers Exc. at 14.

In response, PPL notes that the ALJ’s statement is supported by the FDA’s conclusion that “scientists have conducted hundreds of studies looking at the biological effects of the radiofrequency energy emitted by cell phones” and that ‘[w]hile some researchers have reported biological changes associated with RF energy,’ the studies have not been replicated.  PPL R.Exc. at 13 (citing PPL St. No. 1 at 11).  PPL explains that the Complainant confuses the replication of findings with the replication of studies.  PPL explains further that to the Complainant and Dr. Carpenter, it is sufficient that multiple studies make similar observations, but what actually matters is whether the study itself can be replicated.  PPL R. Exc. at 14 (citing Myers Exc. at 14, Tr. at 79).

The Complainant excepts to the ALJ’s statement which is a quote from the FDA.  We agree with PPL; the Complainant is confusing the meaning of replicate[footnoteRef:7] in the FDA’s statement.  The Complainant’s Exhibit No. 3, the BioInitiative Report is an advocacy document containing multiple studies reporting similar results.  The FDA statement provides that studies showing results such as those in the BioInitiative Report have not been replicated or repeated by other independent researchers.  Accordingly, the Complainants’ Exception No. 10 is denied. [7: 	 	Replicate in this sense is defined by Webster’s Dictionary as:  to repeat, duplicate, or reproduce, especially for experimental purposes.] 


[bookmark: _Toc15455405]Complainant’s Exception No. 13, PPL’s Reply and Disposition

In Exception No. 13, the Complainant contends that studies with positive findings have more significance than negative studies.  The Complainant provides that the ALJ erred in being persuaded by Dr. Davis who explained that there are also hundreds of studies, probably thousands of studies that record no effects from RF radiation.  The Complainant avers that Dr. Davis should have identified these studies.  Myers Exc. at 16.

In Response, PPL submits that the ALJ properly relied on the expert testimony of Dr. Davis that there are many studies that record no effects from RF exposure.  PPL provides that Dr. Davis is a highly experienced researcher and teacher and is an active scientific researcher.  According to PPL, Dr. Davis was more than qualified to testify generally that hundreds, if not thousands, of studies show that there are no effects from exposure to RF fields.

The Complainant is in error – studies with positive results do not inherently outweigh studies with negative results.  Dr. Davis testified that many of the studies with positive results – studies that found a link between RF and adverse health effects – could not be replicated.  Tr. at 247.  Dr. Israel testified that study results cannot be accepted as real unless they can be replicated.  PPL St. No. 2 at 8.  Based on the foregoing discussion, we shall deny the Complainants’ Exception No. 13.

[bookmark: _Toc15455406]Complainant’s Exception No. 18 and 19, PPL’s Replies and Disposition

In Exception Nos. 18 and 19, the Complainant contends that Dr. Carpenter’s testimony is more credible than that of PPL’s experts, Dr. Davis and Dr. Israel. The Complainant points out that Dr. Davis is not a medical doctor or biologist and has no medical expertise.  The Complainant avers that Dr. Davis’ Exhibits CD-1 through CD-7 are “nothing more than arithmetical conjecture and hypothesis.”  Myers Exc. at 19. The Complainant contends that Dr. Israel wrongly discredits Dr. Carpenter and Dr. Israel has not rebutted the science in any of the thousands of scientific studies in Complainant’s Exhibit Nos. 3-5.  Myers Exc. at 20.

In Response, PPL submits that the ALJ correctly determined that the expert testimony of Dr. Davis and Dr. Israel was more credible and reliable than the flawed testimony of Dr. Carpenter.  PPL contends that Dr. Davis and Dr. Israel have exceptional qualifications and presented thorough, credible, and reliable opinions in this proceeding.  PPL provides that Dr. Davis explained that there is nothing unusual about the RF fields from the AMI meters.  PPL notes that Dr. Davis calculated that the levels of RF fields from the AMI meters are 98,000 times lower than the RF exposure safety limits established by the FCC and the constant background RF fields at the Complainant’s residence are 18.4 times higher than the RF signals from the AMI meter.  PPL avers that the Complainant never disputed these calculations and cannot dismiss them by claiming they are only arithmetic.  PPL R.Exc. at 21-22.

According to PPL, Dr. Israel is an eminent physician and medical researcher and was exceptionally qualified to testify on the medical issues in this proceeding.  PPL provides that Dr. Israel had conducted medical research, in particular as related to RF fields and health.  PPL notes that Dr. Israel evaluated the body of scientific research on RF fields and adverse health effects, not only the ten negative studies alleged by the Complainant.  PPL contends that Dr. Carpenter’s opinions are flawed and unreliable.  PPL R.Exc. at 22-25.

Based on the record evidence about the nature of Dr. Carpenter’s opinions, we find that it would be improper to give much weight to the testimony of Dr. Carpenter.  Although the ALJ qualified Dr. Carpenter as a medical expert in public health, the ALJ also provided that Dr. Carpenter’s opinions have been found to have been flawed in prior judiciary proceedings.  I.D. at 23 (citing PPL M.B. at 31-35).  We note that in 2010, in an electric siting line case before the Commission, Dr. Carpenter’s opinions about the scientific research showing adverse health effects from EMF were deemed “flawed” and “extreme” and were rejected by the Commission as “unsubstantiated.”  PPL M.B. at 31 (citing Application of PPL Elec. Utils. Corp Filed Pursuant to 52 Pa. Code Chapter 57, Subchapter 6, for Approval of the Siting and Constr. of the Pa. Portion of the Proposed Susquehanna-Roseland 500 kV Transmission Line in Portions of Lackawanna, Luzerne, Monroe, Pike and Wayne Cntys., Pa., Docket Nos. A-2009-2082652, et al., 2010 Pa. PUC LEXIS 434, at *172-173 (Order entered Deb 12, 2010)).

Dr. Carpenter testified that the BioInitiative Report was an advocacy document and authors were selected based on their opinion about RF and health effects.    Tr. at 159.  Dr. Carpenter did not acknowledge until he was asked about it directly that his paper submitted to the President’s Cancer Panel that included a new exposure limit for RF was rejected.  Tr. at 132-133.  Dr. Carpenter ignored the IARC findings that showed inadequate evidence of adverse health effects from smart meter RF because he disagreed with the IARC findings.  Tr. at 146.  Based on this record evidence, we find that Dr. Carpenter’s testimony is unreliable.

We do not agree with the Complainant that because Dr. Davis is not a medical doctor his testimony should carry less weight than Dr. Carpenter’s testimony.  Dr. Davis was qualified by the ALJ in the fields he testified in and was not asked to testify as a medical doctor.  Dr. Davis is well-qualified in his field including physics, biophysics, electrical engineering, electromagnetics, and radiofrequency bioelectromagnetics relevant to this proceeding.  Dr. Israel is an experienced researcher who has written numerous papers accepted in peer-reviewed journals and is an experienced physician.  We find that the ALJ placed appropriate weight on the testimony of Dr. Davis and Dr. Israel.  Based on the foregoing discussion, we shall deny the Complainant’s Exception Nos. 18 and 19.
[bookmark: _Toc15455407]Whether Substantial Record Evidence Supports the ALJ’s Fire Safety Recommendations 

1. [bookmark: _Toc15455408]Positions of the Parties
	
		PPL provides that the Complainant never presented any evidence to support a claim that the AMI meter is unsafe and causes fires.  PPL notes that the new AMI meters are equipped with software and mechanisms that alert the Company if there is an issue with overheating.  PPL contends that it has set a stringent requirement that the new AMI meters it selected be able to withstand a “thermal index up to 160 degrees Celsius.”  PPL M.B. at 43 (citing Tr. at 220).

		The Complainant provides that he does not raise a fire hazard concern with PPL’s AMI smart meter in his Formal Complaint and Brief since he has no evidence to that effect.  Myers M.B. at 1-2.

1. [bookmark: _Toc15455409]ALJ’s Initial Decision

Although the Complainant did not allege a fire hazard in the Formal Complaint, the ALJ inferred that the Complainant was concerned with a fire hazard from the AMI meter as he generally argues PPL is violating 66 Pa. C.S. § 1501, which requires utilities to provide safe and reasonable service.  I.D. at 25.

The ALJ noted that PECO Energy Company had an overheating issue with its initial deployment of Sensus AMI meters, and these meters were replaced with the Landis + Gyr Focus AXR-SD meters, the same model that PPL is using.  The ALJ provided that there is no evidence to show PPL has had any fire incidents related to the new AMI meters after deploying 720,000 meters.  I.D. at 26-27 (citing Tr. at 221).

Noting that there is some evidence of fires in the past due to micro-arcing[footnoteRef:8] as per the testimony of PPL witness, Mr. Larson, the ALJ recommended that PPL perform a  sample audit on its past meter installations and meter base checks prior to setting any meters as an added precaution against fires caused by micro-arcing.  The ALJ further recommended that PPL should perform what tests serve to minimize any potential fires due to micro-arcing.  The ALJ also recommended that PPL and its Agents verify that the Underwriter’s Laboratory Inspection certificate is present on every AMI meter prior to installation as an additional precaution.  I.D. at 27. [8: 	 	We note, as discussed infra in our Disposition, that Mr. Larson did not testify regarding “micro-arcing” in this proceeding.] 


1. [bookmark: _Toc15455410]PPL’s Exception No. 1

In its first Exception, PPL avers that the ALJ did not need to make the fire safety recommendations because they have already been adopted by the Company or are unnecessary given the Company’s established practices and procedures.  PPL Exc. at 3 (citing I.D. at 27).  PPL requests that the I.D. be modified to remove the ALJ’s safety recommendations.  PPL Exc. at 5.

PPL notes that the ALJ found that the new AMI meter proposed for Complainant’s residence would not be a fire risk.  According to PPL, the ALJ was persuaded by the credible testimony of the Company’s witnesses that the new AMI meters are safe, not fire hazards, and have devices designed to actually prevent fires.  PPL Exc. at 2 (citing I.D. at 25-27).

1. [bookmark: _Toc15455411]Disposition

		Upon review, we shall grant PPL Exception No. 1 and modify the Initial Decision to eliminate the ALJ’s fire safety recommendations.  We note that the Commission has deemed the Landis + Gyr Focus meters to be reasonable and not a fire hazard within the meaning of 66 Pa. C.S. § 1501 and has allowed other EDCs to install them on residential dwellings within its service territory.  As pointed out by the ALJ, over 1.2 million Landis + Gyr Focus meters have been installed by PECO, and there have been no reports of fire incidents related to the meters.  I.D. at 26, citing Frompovich at 56-57.  We further agree with the ALJ’s determination that there is no evidence to show that PPL has had any fire incidents related to the same make and model of the AMI meters after deploying 720,000 out of 1.4 million of such meters.  I.D. at 27, citing Tr. at 221.

From the record in this case, the ALJ’s fire concerns with the PPL AMI meter are not appropriate.  The ALJ is incorrect in her statement “Since there is evidence of some fires in the past due to micro-arcing from loose jaws per the testimony of Mr. Larson.”  I.D. at 27.  Mr. Larson did not testify in this case regarding “micro-arcing from loose jaws.”  Mr. Larson’s testimony stated that to avoid the potential for overheating, PPL selected an AMI model for use that meets a high standard of temperature resilience of 160 degrees Celsius and the model selected was the only model that met this requirement.  Tr. at 220.  Mr. Larson states that the smart meter model PPL has chosen is not a fire hazard.  Tr. at 220.  Mr. Larson testified that the meter provides notification of an overheating issue when it reaches 130 degrees Celsius and PPL monitors this temperature data.  Tr. at 221.

The ALJ stated “I am persuaded by the credible testimonies of Dr. Davis and Mr. Larson to find that the new meter is not a fire risk.”  I.D. at 27.  Dr. Davis did not testify at the hearing regarding fire risk and his rebuttal testimony – PPL St. No. 1 does not mention fire risk.  The ALJ is incorrect in her statement regarding Dr. Davis’ testimony regarding fire risk in this proceeding.  We find that the ALJ’s fire risk concerns are not supported by the record in this proceeding.  The ALJ’s recommendations to PPL regarding the proper method of installation of any of its equipment without appropriate technical expert testimony is also unsupported by the record.  Based on all of the above reasons, we shall grant PPL Exception No. 1 and modify the Initial Decision to eliminate the ALJ’s fire safety discussion and recommendations.

[bookmark: _Toc15455412]4.  	Whether the ALJ Erred in Denying (1) the Admission of Extra-Record Evidence and (2) the Reopening of the Record in this Proceeding 

1. [bookmark: _Toc15455413]Background

		On March 30, 2018, PPL filed a Motion in Limine to exclude the Complainant’s exhibits, testimony and witness.  PPL requested that the ALJ prohibit the Complainant’s expert, Dr. David O. Carpenter from testifying because his opinions have been found to be unreliable in other proceedings.  PPL requested that several exhibits submitted by the Complainant be excluded because they are hearsay and not subject to a hearsay exception under the Pennsylvania Rules of Evidence.  According to PPL, many of the Complainant’s exhibits also should be excluded because they are irrelevant, lack authenticity, and are inherently unreliable.  PPL also asserted that the ALJ should exclude the majority of the Complainant’s direct testimony because it recites or relies upon hearsay statements or otherwise objectionable materials. Motion in Limine at 1.  The Motion in Limine was argued at the in-person evidentiary hearing on April 2, 2018. I.D. at 3.

		On July 9, 2018, PPL filed a Motion to Strike Certain Portions of the Complainant’s Reply Brief.  PPL contends that in his Reply Brief, the Complainant inappropriately attempts to introduce and rely upon evidence that is not a part of the record.  PPL provided a copy of the Complainant’s Reply Brief with the extra-record evidence and any references to such material deleted as Appendix A to the Motion.  Motion to Strike at 3, n.1.  PPL contends that the Complainant’s attempt to introduce and rely upon extra-record evidence should be rejected because it is well-established that parties cannot present new evidence at the briefing stage.  Motion to Strike at 5 (citations omitted).

		On July 16, 2018, the Complainant filed an answer to PPL’s Motion to Strike Portions of his Reply Brief.  The Complainant contends that he was guided by 66 Pa. Code § 332(d), specifically “together with all papers and requests filed in the proceeding, constitutes the exclusive record for decision” and did not knowingly submit information that was not part of the record.  Answer to Motion to Strike at 2.

		On July 19, 2018, the Complainant filed a Motion to Reopen the Record for the purpose of taking additional evidence.  The Complainant requested Complainant’s Exhibit 29, a document entitled “Actions from Peer Review of the Draft NTP Technical Reports on Cell Phone Radiation March 26-28, 2018” be admitted.  On July 27, 2018, PPL filed an Answer to Motion to Reopen Record.  PPL contends that the Complainant’s Motion should be denied as he failed to prove that there have been “material changes of fact or of law” that “have occurred since the conclusion of the hearing” or that the “public interest requires” reopening of the record as per 52 Pa. Code § 5.571(b), (d).  Answer to Motion to Reopen Record at 1.

[bookmark: _Toc15455414]ALJ’s Initial Decision

		The ALJ agreed with PPL that the Complainant’s attempts to place additional evidence not in the record should be stricken as these materials and testimony were either introduced for the first time in the Complainant’s Main Brief or Reply Brief.  The ALJ stated that by waiting until the briefing stage to present any of this new evidence, the Complainant denied PPL an opportunity to review and inspect those materials and testimony, to cross-examine the Complainant or other witnesses about them, and to present evidence in rebuttal.  The ALJ concluded that it would violate PPL’s due process rights for any findings of fact to be based upon or influenced by the Complainant’s extra-record evidence.  I.D. at 16-17.

		Regarding the Motion to Reopen the Record, the ALJ was not persuaded by the Complainant to find the document “Actions from the Peer Review of the Draft NTP Technical Reports on Cell Phone Radiofrequency Radiation” as new or novel evidence or showing any change in fact or law that would warrant the reopening of the record in the public interest.  The ALJ notes that the document was published on March 28, 2018, prior to the close of the record and concluded there is no good cause shown for its admittance as it consists of recommendations to the National Toxicology Program with regard to reports which have not yet been finalized.  The ALJ concludes it has little evidentiary value and contains hearsay evidence to which PPL objects.  I.D. at 17 (citing 52 Pa. Code §§ 5.431(b) and 5.571(a)).  	The ALJ granted the Motion to Strike and denied the Motion to Reopen the Record.

[bookmark: _Toc15455415]Complainant’s Exception Nos. 7, 14 and PPL’s Replies

In Exception No. 7, the Complainant states that he has made approximately 100 references to his exhibits in his Main Brief and other material in the record.  He provides that he wants to make sure that none of his evidence in the record is accidentally stricken and provides a list of pages of his Main Brief and the entirety of his Reply Brief that he identified as “crucial” to his case.  Myers Exc. at 12.

In response to Exception No. 7, PPL provides that it specifically identified the portions of the Complainant’s Main and Reply Briefs that were extra-record evidence.  PPL states that it submitted copies of the Complainant’s Main and Reply Briefs with the extra-record evidence and any references to such materials deleted.  PPL R.Exc. at 10 (citing PPL R.B., Appx. A; PPL Motion to Strike, Appx. A).

In his Exception No. 14, the Complainant contends that the document regarding the Draft NTP study he proposed to add to the record is new, novel and in the public interest.  The Complainant states that he should have been allowed to elicit testimony from Dr. Carpenter regarding the Draft NTP study at the April 2, 2018 evidentiary hearing.  The Complainant states that he is appealing and requests that the Commission approve his July 19, 2018 Motion to Reopen the Record.  The Complainant also requests that the Commission hold off on its ruling on his complaint and that of others in order to consider the NTP’s conclusion.  Myers Exc. at 17.

In response to Complainant’s Exception No. 14, PPL notes that the Complainant admitted in his Motion to Reopen the Record that this document was publicly available days before the evidentiary hearing on April 2, 2018, and well before the record closed on April 23, 2018.  PPL reasons that therefore this evidence was not “new or novel,” and there was no “change in fact or law” after the record closed.  PPL contends that by waiting nearly three months to try to introduce this proposed exhibit at the briefing stage, the Complainant severely prejudiced PPL as at that point in the proceeding, PPL had no opportunity to cross-examine him about the document or present expert scientific evidence in rebuttal.  PPL R.Exc. at 19 (citing Motion to Reopen at 2, I.D. at 17, Answer to Motion to Reopen at ¶ 18).

PPL notes that the document merely recounts the peer review panels’ recommendations to the NTP with regard to its reports, which have not yet been finalized.  PPL provides that these recommendations are not binding on the NTP and have little or no evidentiary value and are hearsay.  PPL avers that the draft NTP study was not within the scope of Dr. Carpenter’s testimony as the NTP study was not identified with Dr. Carpenter’s direct testimony as an exhibit upon which he would rely. PPL R.Exc. at 19 (citing Answer to Motion to Reopen at ¶ 20-21).

[bookmark: _Toc15455416]Disposition

		We agree with PPL and the ALJ, that the extra-record evidence should be excluded.  We also agree with the ALJ’s finding that the information the Complainant submitted in his Motion to Reopen the Record has no evidentiary value and is hearsay.

We acknowledge that the Complainant requests in his Exceptions that the Commission allow him to appeal his request to reopen the record that was denied, and that the Commission refrain from deciding his Complaint or other similar complaints until after the final NTP report is released.

As we stated in Povacz, we recognize that it is possible for the science related to the question of low-level RF exposure and human health to evolve and for new studies and reports to be published following the close of the record in this proceeding.  It has been nearly two years since the Complaint was filed by the Complainant in August 2017 and an evidentiary hearing has been held.  We cannot forever hold in abeyance a decision on this matter in recognition that the next piece of scientific evidence or study may bring to light information that was not considered by the experts as of the close of the evidentiary record.  Should either Party determine that there is a material change in the underlying science that would change the facts in this proceeding, the procedural and substantive rights of the Parties appearing before this Commission are protected under our Regulations, at 52 Pa. Code § 5.571 (allowing parties to petition to reopen a record prior to a final decision for the purpose of taking additional evidence because material changes of fact have occurred since the conclusion of the hearing) and 52 Pa. Code §  5.572 (allowing parties to petition for rehearing after a final decision).  We note that since the final NTP report was released in November 2018, as of the entry date of this Order, which is shown on the last page of this Order, the Complainant has not filed a petition under 52 Pa. Code § 5.571 seeking to reopen the record for the purpose of taking new or additional evidence in light of the conclusions stated in the final NTP report.  Based on the foregoing discussion and analysis, we shall deny the Complainant’s Exception Nos. 7 and 14.

[bookmark: _Toc15455417]5.  	Whether Emissions from PPL’s AMI Meters Comply with the FCC Standards and are Substantially Below UHF TV RF Emissions

1. [bookmark: _Toc15455418]Positions of the Parties

The Complainant explains that the FCC exposure limit is flawed and Dr. Davis’ calculation of the field level from the AMI meter is an “arithmetical distraction.”  The Complainant notes that Dr. Davis’ calculation offers no biological proof that the signals do not have adverse health effects on humans.  The Complainant avers that Dr. Davis’ calculation cannot stand against more than 4,000 scientific studies showing biological and adverse health effects from non-thermal RF radiation.  According to the Complainant, the FCC standard does not take into account simultaneous exposure from other smart meters and wireless devices and the cumulative effect of chronic exposure over many years.  Myers M.B. at 29-30.  Regarding RF exposure from UHF TV, the Complainant notes that his living close to the TV tower gives him more reason to reduce RF exposure from a smart meter.  Myers M.B. at 37.

The Complainant contends that Dr. Davis’ claim that PPL’s AMI meters do not produce pulsed RF fields is highly misleading.  The Complainant explains that the word “pulse” is commonly used by many researchers who conduct research and publish studies on pulse-modulated RF radiation.  Myers M.B. at 23.

PPL provides that Dr. Davis calculated the levels of RF fields from the AMI meters using the engineering specifications for the Landis + Gyr AMI meter being deployed by the Company.  According to PPL, the RF fields from the AMI meters are 98,000 times lower than the RF exposure safety limit established by the FCC.  PPL M.B. at 17-18 (citing PPL St. No. 1 at 13, PPL Exh. CD-2).  PPL notes that Dr. Davis found that “the RF field levels from the AMI meters being used by PPL more than comply with the applicable RF exposure limit.”  Additionally, PPL provides that the RF signals from the AMI meter are of very short duration and will occur for only a total of 84 seconds over a 24-hour period.  PPL M.B. at 18 (citing PPL St. No. 1 at 7).

PPL states that Dr. Davis also testified that there are many sources of RF signals in the everyday environment and the RF fields from the AMI meter are much lower than from other typical sources.  PPL provides that even 30 feet away from a person using a cell phone, the RF fields are three times higher than from the AMI meter.  PPL M.B. at 18 (citing PPL St. No. 1 at 14).
   
[bookmark: _Toc15455419]ALJ’s Initial Decision

The ALJ noted that the Complainant continues to maintain that the AMI meters create “pulsed” fields and insists that his health concerns stem from “intermittent spikes of peak energy.”  Based on the testimony of Dr. Davis, the ALJ stated that it is inaccurate to claim that the AMI meters created “pulsed” fields.  The ALJ noted that the Complainant does not contest Dr. Davis’ expert testimony that the average exposure is 98,000 lower than the FCC RF exposure standard and that the peak RF exposures from the AMI meter is 95 times lower than the exposure standard.  The ALJ also provided that although Dr. Carpenter advocates the FCC should amend its regulation, that alone is insufficient to find the smart meter is a health hazard, when it is compliant with the FCC’s current standard.  I.D. at 23 (citing Myers M.B. at 7, 13, 15, 26, 27, 29, 33; PPL St. No. 1 at 8, 13, PPL Exh. CD-3).
	
[bookmark: _Toc15455420][bookmark: _Hlk12365565]Complainant’s Exception Nos. 3, 4, 5, 11, PPL’s Replies, and Disposition

In Complainant’s Exception Nos. 3, 4, 5, and 11, the Complainant avers generally that the ALJ erred in statements and Findings of Fact related to the RF fields from the AMI meter and the background RF at the Complainant’s residence and rental properties.  The Complainant contends that Finding of Fact Nos. 35, 38, 39, 41 and 43 are irrelevant as he has proven that adverse health effects from RF exposure occur at levels thousands of times below existing public safety levels.  Myers Exc. at 7-10 (citing Myers Exh. No. 3 at Table 1-1, Myers M.B. at 37).

Finding of Fact Nos. 35, 38, 39, 41 and 43 are as follows:

FOF No. 35:  The levels of RF fields from the Landis + Gyr Focus AXR-SD AMI meters are 98,000 times lower than the RF exposure safety limits established by the FCC. PPL Electric St. No. 1 at 13, PPL Electric Exh. CD-2.

FOF No. 38:  Based on the locations of each tower and their RF power outputs, the constant background level of RF fields at Complainant’s residence are 18.4 times higher than the RF signals from the AMI meter.  PPL Electric St. No. 1 at 16, PPL Electric Exh. CD-5.

FOF No. 39:  The existing background levels of RF fields at Complainant’s rental properties in Lancaster and Columbia are many times higher than the fields from the AMI meter.  PPL Electric St. No. 1 at 16-17.

FOF No. 41:  Even 30 feet away from a person using a cell phone, the RF fields are 3 times higher than from the AMI meter.  PPL Electric St. No. 1 at 14.

FOF No. 43:  RF fields at 3 meters from the AMI meter are 94 times smaller than the background RF exposure from EHF Television broadcasting at Complainant’s rental property in Columbia.  PPL Electric St. No 1 at 16-17, PPL Electric Exh. CD-7.
[bookmark: _Hlk12365659][bookmark: _Hlk15369673]The Complainant argues that Finding of Fact Nos. 40 and 42 regarding RF exposure from cell phone usage do not apply to him as he never places his cell phone near his head.  Myers Exc. at 10-11 (citing Myers M.B. at 22-23, 36, Tr. at 198-199).

Finding of Fact Nos. 40 and 42 are as follows:

FOF No. 40:  The RF exposure from a cell phone used at a person’s head is 260,000 times higher than the average RF levels 1 meter away from the Company’s new smart meter. C Introduction at 2, PPL Electric St. No. 1 at 14, PPL Electric Exh. CD-4.

FOF No. 42:  Complainant used his cell phone for 16,222 minutes over a 12-month period.  PPL Electric St. No. 1 at 15, PPL Electric Exh. No. 10.

In Reply to Complainant’s Exception Nos. 3, 4, 5 and 11, PPL provides that Complainant’s Exhibit No. 3 – the BioInitiative Report – is a flawed advocacy document that has been widely criticized for its lack of objectivity and scientific value.  PPL disagrees with the Complainant and avers that it is especially relevant to compare the level of RF fields from the AMI meter to the FCC’s exposure standard, the background RF exposures from UHF television towers, and the RF fields from cell phones.   PPL notes that the FCC safe exposure limits are based on evaluations of the body of scientific research on RF fields and were adopted in consultation with other federal agencies.  PPL contends that the fact that the FCC’s standard is 98,000 times higher than the level of RF fields produced by the AMI meter is highly relevant.  PPL provides that the Complainant has been continuously exposed to background RF fields from UHF towers that are 18.4 times higher than the RF signals from the AMI meter, yet the Complainant continues to maintain that the AMI meter will cause him to suffer adverse health effects.  Similarly, PPL notes that the Complainant has used his cell phone for 16,222 minutes over a 12‑month period.  PPL provides that the record demonstrates that a cell phone’s RF fields even from 30 feet away are 3 times higher than from the AMI meter’s RF fields.  PPL R.Exc. at 7-9.

[bookmark: _Hlk15369891]		We find Finding of Fact Nos. 35, 38, 39, 40, 41, 42, and 43 relevant to the proceeding.  We find no errors in Finding of Fact Nos. 35, 38, 39, 40, 41, 42, and 43.  We are persuaded by Dr. Davis’ testimony that these Findings of Fact are accurate and provide useful information about the RF fields from the AMI meter and UHF towers at Mr. Myers’ residence and his rental property.  We note that it is extra-record material regarding how Mr. Myers uses his cellphone and Finding of Fact Nos. 40 and 42 are accurate and relevant without the extra-record material.  Therefore, the Complainant’s Exception Nos. 3, 4, 5, and 11 are denied.

[bookmark: _Toc15455421]Complainant’s Exception Nos. 6, 17, PPL’s Replies, and Disposition

In Complainant’s Exception Nos. 6 and 17, the Complainant avers generally that the ALJ erred in accepting PPL’s characterization of the RF signals from the AMI meter.  The Complainant objects to Finding of Fact No. 36 that describes the RF signals as “of very short duration and will occur for only a total of 84 seconds over a 24‑hour period.”  The Complainant contends that the AMI meter can emit signals up to 8,400 times a day and the signals are very intense.  Myers Exc. at 11 (citing Myers M.B. at 27, Myers Exh. No. 8, Tr. at 93).  The Complainant avers that the ALJ misrepresents his objections to smart meters by noting “it is inaccurate to claim that the AMI meters create ‘pulsed’ fields.”  Myers Exc. at 18 (citing I.D. at 23).  The Complainant explains that it does not matter what term is used to describe the signals, because his concern is the AMI meter rapidly emitting thousands upon thousands of intermittent, very brief bursts of intense energy 24/7/365.  Myers Exc. at 18-19 (citing Myers M.B. at 23-24, Tr at 93).

		In Reply to Complainant’s Exception Nos. 6 and 17, PPL provides that Dr. Davis provided expert testimony, “The total daily time of RF signaling from the AMI meters used by PPL is 84 seconds over the course of 24 hours, with individual signal durations of only 46 to 63 milliseconds.”  PPL explains that this equates to about 1,720 transmissions per day, as confirmed by PPL witness Mr. Larson.  PPL explains further that Dr. Davis’ testimony on this point was not contradicted by any other expert witness’ testimony.  PPL Exc. at 9-10 (citing Tr. at 219, 222-223, PPL St. No 1 at 7).

		Regarding the Complainant’s use of the term “pulsed,” PPL provides that it is an inaccurate claim.  PPL notes that Dr. Davis testified, “This is a frequently misstated fact.”  Dr. Davis also testified that the AMI meter “produces sinusoidal RF fields, which are physically different fields from pulsed fields.”  PPL provides that Dr. Davis was the only expert to testify regarding the nature of the RF fields from the AMI meters being used by PPL.  PPL R.Exc. at 20 (citing Tr. at 234, PPL St. No. 1 at 8).

[bookmark: _Hlk8638401]We find that the Complainant’s characterization of the RF signals from the AMI meters being used by PPL is inaccurate.  The Complainant contends that the AMI meter signal is “very intense,” is “pulsed” and occurs “thousands and thousands” of times per day without providing evidence to prove this assertion.  PPL’s expert Dr. Davis testified that the signals occur with durations of 46 to 63 milliseconds for a total of 84 seconds over the course of 24 hours.  Dr. Davis describes the signals as sinusoidal and physically different from a pulsed signal.  Regarding the intensity of the signal, Dr. Davis testified that the peak signal from the AMI meter is 95 times lower than the FCC exposure standard.  The average signal from the AMI meter is 98,000 times lower than the FCC exposure standard.  At these levels, the AMI meter signal cannot be described as “very intense.”  Therefore, Complainant’s Exception Nos. 6 and 17 are denied.

[bookmark: _Toc15455422]Conclusion

In light of the above discussion, we shall: (1) deny the Complainant’s Exceptions; (2) grant PPL’s Exception; (3) adopt, in part, and modify, in part, the ALJ’s Initial Decision; and (4) dismiss the Complaint, consistent with this Opinion and Order; THEREFORE,

		IT IS ORDERED:

1.	That the Exceptions filed by Richard N. Myers on September 4, 2018, to the Initial Decision of Administrative Law Judge Elizabeth H. Barnes issued on August 16, 2018, at Docket No. C-2017-2620710, are denied, consistent with this Opinion and Order.

[bookmark: _Hlk1459716]2.	That the Exception filed by PPL Electric Utilities Corporation on September 17, 2018, to the Initial Decision of Administrative Law Judge Elizabeth H. Barnes issued on August 16, 2018, at Docket No. C-2017-2620710, is granted, consistent with this Opinion and Order.

3.	That the Initial Decision of Administrative Law Judge Elizabeth H. Barnes, issued on August 16, 2018, at Docket No. C-2017-2620710, is adopted, in part, and modified, in part, consistent with this Opinion and Order.

4. 	That the Formal Complaint filed by Richard N. Myers, on August 11, 2017, at Docket No. C-2017-2620710, is denied and dismissed.

5.	That this proceeding is marked closed.
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Rosemary Chiavetta
Secretary
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