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OPINION AND ORDER


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Rescission (Petition), filed by Robert Strydio (Mr. Strydio) on March 22, 2019, relative to the Commission’s Opinion and Order entered July 18, 2018, in the above-captioned proceeding (July 2018 Order).[footnoteRef:1]  On July 1, 2019, PPL Electric Utilities Corporation (PPL or Company) filed a timely Answer to the Petition.[footnoteRef:2]  For the reasons discussed below, we shall deny the Petition, consistent with the discussion in this Opinion and Order. [1:  	While Mr. Strydio’s Petition was labeled “Petition for Review of Informal Complaint,” it will be treated as a Petition for Rescission.]  [2:  	Although Mr. Strydio filed his Petition with the Commission’s Secretary’s Bureau on March 22, 2019, the Petition did not contain a certificate of service or any other indication that PPL was served.  Because Mr. Strydio is not represented by an attorney, the Commission’s Secretary’s Bureau served a copy of the Petition on PPL on June 19, 2019.] 

[bookmark: _Toc2158794]
History of the Proceeding

On November 6, 2017, Mr. Strydio, acting pro se, filed a Formal Complaint (Complaint) against PPL, alleging, in relevant part, that PPL was threatening to shut off his service and that PPL’s employees refused to respond to the Petitioner’s inquiries about his account.  Mr. Strydio requested that the Commission order a payment arrangement.  Complaint at ¶¶ 4-5.

On November 29, 2017, PPL filed an Answer (Answer), admitting that it provided electric utility service to Mr. Strydio and that a termination notice was issued for the Petitioner’s service address for an unpaid balance.  Answer at 1.  PPL alleged in its Answer that on September 21, 2017, it requested Mr. Strydio to agree to pay $2,618 no later than September 27, 2017, and $217.93 no later than October 10, 2017, to avoid a scheduled termination on September 28, 2017.  PPL also alleged that the Commission previously ordered a payment arrangement and indicated that it agreed with the terms of BCS Decision No. 3501369, which directed Mr. Strydio to pay his regular monthly budget bill plus $170 per month toward arrearages, until all arrearages are paid in full.  See generally Answer.  The Answer requested that the Commission deny the Complaint.

By Hearing Notice dated December 15, 2017 (Hearing Notice), an Initial Telephonic Hearing was scheduled for January 25, 2018, at 1:00 p.m.  The Hearing Notice included the date, location, and time of the hearing, and was mailed to the Parties.  The Hearing Notice further stated: “Attention:  You may lose the case if you do not take part in this hearing and present facts on the issues raised.”  (emphasis in original).

Administrative Law Judge (ALJ) David A. Salapa issued the Parties a Prehearing Order dated December 18, 2017 (Prehearing Order), which also contained the date, time, and location of the hearing.  The Prehearing Order stated that, pursuant to 52 Pa. Code § 1.15(b), a request for a change of the scheduled hearing date must be submitted in writing no later than five business days prior to the hearing.

On January 25, 2018, ALJ Salapa convened the telephonic evidentiary hearing, as scheduled.  Mr. Strydio failed to appear for that hearing.  The ALJ attempted to call Mr. Strydio at approximately 1:00 p.m. at the telephone number shown on the Complaint.  The ALJ stated that he was directed to Mr. Strydio’s voice mail.  The ALJ left a message on Mr. Strydio’s voicemail, identifying himself and the purpose of his call.  The ALJ indicated on the voicemail that he would call Mr. Strydio again in approximately ten minutes.  See Initial Decision (I.D.) of ALJ Salapa, issued February 14, 2018 at 2.

The ALJ stated that he then verified with the support staff for the Office of Administrative Law Judge (OALJ) in Harrisburg that Mr. Strydio did not contact that office to indicate that he would be unable to participate in the telephonic hearing.  The ALJ also checked his voice mail and email but received no messages from Mr. Strydio stating that he would be unable to participate in the hearing.  I.D. at 2.

After verifying that Mr. Strydio did not contact the OALJ in Harrisburg, the ALJ attempted to call Mr. Strydio a second time at approximately 1:10 p.m. at the same telephone number the ALJ previously called.  Again, the ALJ stated that he was directed to Mr. Strydio’s voice mail.  The ALJ left a message on Mr. Strydio’s voice mail, identifying himself and indicating that the hearing would proceed without Mr. Strydio.  Id.

Upon commencement of the hearing, counsel for the Company moved to dismiss the Complaint for failure to appear and prosecute.  The ALJ advised that he would take the motion under advisement.  Id.

The record closed on February 1, 2018, the date the transcript was filed with the Secretary’s Bureau.  I.D. at 3.

On February 14, 2018, the Initial Decision of ALJ Salapa was issued by Secretarial Letter.  The Initial Decision granted the Company’s motion and dismissed the Complaint with prejudice.  The Commission’s Secretarial Letter directed Exceptions to be filed within twenty days of the date of the Secretarial Letter and Replies to Exceptions be filed within ten days of the due date for Exceptions.

On February 22, 2018, Mr. Strydio filed Exceptions.  On March 6, 2018, PPL filed Replies to Exceptions.  On May 14, 2018, he filed a response to PPL’s Replies to Exceptions.  In the July 2018 Order, we declined to consider the response filed by the Complainant to PPL’s Replies to Exceptions because Commission Regulations do not permit the filing of responses to Replies to Exceptions.  See 52 Pa. Code §§ 5.533, 5.535.

In the July 2018 Order, we took the following actions: (1) denied the Petitioner’s Exceptions; (2) adopted the ALJ’s Initial Decision; and (3) dismissed the Complaint, with prejudice, for failure of Mr. Strydio to appear for the hearing and prosecute the Complaint.[footnoteRef:3] [3:  	The July 2018 Order explained that “a dismissal with prejudice means that the Complainant is barred from filing another complaint with the Commission raising the same issues or claims as raised in the dismissed complaint.”] 

As previously indicated, Mr. Strydio filed the instant Petition on March 22, 2019.[footnoteRef:4] [4:  	Mr. Strydio’s Petition consists of a seven-page letter that does not strictly comply with our Regulations, which require that “[p]etitions for rehearing, reargument, reconsideration, clarification, rescission, amendment, supersedeas or the like must be in writing and specify, in numbered paragraphs, the finds or orders involved, and the points relied upon by petitioner, with appropriate record references and specific requests for the findings or orders desired.”  52 Pa. Code § 5.572(b).  Nevertheless, we will consider the Petition in order to secure a just, speedy, and inexpensive determination in this proceeding, particularly as Mr. Strydio is appearing pro se.  See 52 Pa. Code § 1.2(a) and (d).] 


Mr. Strydio’s Petition did not include a certificate of service indicating proof of service on PPL.  On June 19, 2019, the Secretary of the Commission served PPL with a copy of the Petition, providing PPL ten days to file a response.

On July 1, 2019, PPL filed its Answer to the Petition, entitled “Respondent PPL Electric Utilities Corp.’s Opposition to Complainant’s Petition for Rescission” (Opposition to Petition), including a supporting Brief, entitled “Brief in Support of Respondent PPL Electric Utilities Corp.’s Opposition to Complainant’s Petition for Rescission” (Supporting Brief), and “Proposed Order.”

On July 10, 2019, Mr. Strydio filed a “Rebuttal to PPL Opposition Brief.”

Discussion

Legal Standards

By the terms of Section 703(g) of the Code, the Commission has the power to amend or rescind its own orders at any time subject only to the requirements of due process.  Section 703(g) of the Code states:
The commission may, at any time, after notice and after opportunity to be heard as provided in this chapter, rescind or amend any order made by it.  Any order rescinding or amending a prior order shall, when served upon the person, corporation, or municipal corporation affected, and after notice thereof is given to the other parties to the proceedings, have the same effect as is herein provided for original orders.


66 Pa. C.S. § 703(g); see also Department of Highways v. Pa. PUC, 185 Pa. Super. 418, 138 A.2d 143 (1958).  In exercising Commission authority to amend or rescind an order pursuant to Section 703(g) of the Code, the Supreme Court of Pennsylvania has stated: “Because such relief may result in disturbance of final orders, it must be granted judiciously and only under appropriate circumstances.”  See City of Pittsburgh v. Pennsylvania Department of Transportation, 490 Pa. 264, 416 A.2d 461 (1980); see also West Penn Power Co. v. Pa. PUC, 659 A.2d 1055, 1056 (Pa. Cmwlth. 1995) (West Penn Power); see also Feleccia v. PPL Electric Utilities Corp., Docket No. C-20016210 (Order entered March 7, 2003) (Feleccia).

Parties are permitted by Commission Regulation to file a petition for rescission or amendment of a final order at any time and are required to serve a copy thereof upon each party to the proceeding.  52 Pa. Code § 5.572 (a), (b), (d).  Answers to petitions are due within ten days after service.  Id. § 5.572(e).

While a petition under Section 703(g) may “properly raise any matter designed to convince the commission that it should exercise its discretion . . . to rescind or amend a prior order in whole or in part,” at the same time “[p]arties . . . cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against them.”  Duick v. Pennsylvania Gas and Water Company, Docket No. C-R0597001 et al., 56 Pa. P.U.C. 553 (Order entered December 17, 1982) (Duick) (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854  (Pa. Super. Ct. 1935)).  As we stated in Duick:
What we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked or not addressed by the commission.  Absent such matters being presented, we consider it unlikely that a party will succeed in persuading us that our initial decision on a matter or issue was either unwise or in error.


Duick at 559.  With respect to petitions for rescission, specifically, we have stated that in order “[t]o establish a proper basis for rescission, a petitioner must first establish the existence of newly discovered evidence, a substantial change in circumstances, or an error of fact or law.”  Feleccia, slip op. at 3 (citing Duick at 559).

A Commission decision to deny a petition for rescission or amendment is a matter squarely within its discretion, subject to being overturned only where a reviewing court finds “the agency’s decision demonstrates evidence of bad faith, fraud, capricious action or abuse of power.”  West Penn Power, 659 A.2d at 1065.

Any issue that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  It is well-settled that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

July 2018 Order

In the July 2018 Order, we denied the Petitioners Exceptions and adopted the ALJ’s Initial Decision, which dismissed the Complaint with prejudice.  We recognized that the ALJ had ruled in the Initial Decision to dismiss the Complaint with prejudice, finding that the Complainant had sufficient notice and ample opportunity to appear and be heard in this proceeding but that the Complainant chose not to appear at the telephonic hearing.  July 2018 Order, slip op., at 13.

We explained that from an administrative due process standpoint, the question is whether the Complainant’s failure to appear shall be deemed the Complainant’s waiver of the opportunity to participate in a hearing in the Complaint proceeding.  July 2018 Order, slip op., at 13 (citing 66 Pa. C.S. § 332(f) and 52 Pa. Code § 5.245(a)-(b)).  We explained that whether the Complainant failed to appear at the hearing due to “unavoidable” circumstances is a fact-based question.  We explained that it is within the sound discretion of the ALJ to recognize whether the Complainant’s failure to appear was unavoidable and whether permitting a hearing after such a failure to appear would prejudice the public interest or the interest of the other party.  Id. (citing 66 Pa. C.S. § 332(f); 52 Pa. Code § 5.245(a)-(b)).

We further explained, however, that when a complainant fails to bring the excuse or unavoidable situation for missing a hearing to the attention of the ALJ prior to the issuance of the Initial Decision, as was the situation in this proceeding, the record closes and the ALJ can no longer exercise his/her discretion to reschedule the hearing.  July 2018 Order, slip op., at 13.

We noted that Mr. Strydio’s Exceptions was the first time where Mr. Strydio raised his reason for missing the hearing.  In his Exceptions, he explained that he experienced the occurrence of a medical event due to his medical condition on the date of the hearing.  Specifically, Mr. Strydio explained that he is a Type II diabetic who experienced a hypoglycemic incident, which caused him to be in a state of unconsciousness when ALJ Salapa called to begin the telephonic hearing.  July 2018 Order, slip op., at 13-14.

After acknowledging his reason, we explained that, at the exceptions stage of the proceeding, the record is closed, and the party filing exceptions is charged with not only challenging the findings and conclusions of the Initial Decision but also with providing a compelling explanation of why he failed to raise his excuse in a timely fashion so that the ALJ could determine whether to reschedule his hearing.  July 2018 Order, slip op., at 14.

In this situation, we found that Mr. Strydio did not present any reason in his Exceptions to explain why he failed to contact the OALJ after the missed hearing to explain his absence from the hearing so that the ALJ might have the opportunity to consider his excuse and reschedule the hearing.  Therefore, we affirmed the Initial Decision and dismissed the Complaint with prejudice.  Id.

Petition and Answer

In his Petition entitled “Petition for Review of Informal Complaint,” Mr. Strydio requests that his Complaint at this docket, C-2017-2633043, “be re-opened, re-examined, re-investigated, and if inculpatory evidence warrants it PPL be charged appropriately.”  Petition at 7.  His request is based on, inter alia, a recitation of his claimed personal experiences with PPL, allegations of PPL’s deceptive practices, and several counts of alleged violations of Commission Regulations propagated by the “conciliatory relationship” that exists between PPL and the Commission.  Petition at 1-7.

A substantial portion of the Petition consists of a recitation of Mr. Strydio’s work history in the commercial aviation and power & steam generation industries.  The remainder of Mr. Strydio’s Petition discusses a phone call that he received from PPL’s counsel prior to the telephonic evidentiary hearing scheduled for January 25, 2018.

In its Answer, PPL argues that the Petition should be denied because Mr. Strydio has not met the elements for granting the relief which he requests, including his failure to address, challenge, or call into question, the ALJ’s Findings of Fact and/or Conclusions of Law, or the Commission’s conclusion contained within its Opinion and Order.  Opposition to Petition at 1; Supporting Brief at 5.  PPL contends that Mr. Strydio’s Petition falls short of proving the existence of newly discovered evidence, a substantial change in circumstances, or an error of fact or law which would warrant the Commission exercising its rescission power.  Supporting Brief at 5.

PPL also argues that the Petition should be rejected because of Mr. Strydio’s failure to exercise due diligence.  Citing Feliccia, PPL noted that a Petitioner must act with due diligence in order for the Commission to even entertain a petition for rescission.  PPL emphasizes that Mr. Strydio waited eight months after the Commission entered its July 2018 Order to file his Petition, which, according to PPL, amounts to more than twice the amount of delay that the Commission recognized was excessive in Feleccia.  Supporting Brief at 4.

Regarding Mr. Strydio’s mention of a phone call conversation between PPL’s counsel and himself prior to the initial telephonic hearing, PPL notes that its counsel was directed to make the phone call by the ALJ in order to resolve the Complaint prior to the initial telephonic hearing.  Supporting Brief at 5 (citing December 18, 2017 Prehearing Order at ¶ 2).

Disposition

As a preliminary matter, we note that we will disregard, in entirety, the Petitioner’s filing dated July 10, 2019, as our Regulations do not permit replies to an Answer to a Petition for Rescission.  See 52 Pa. Code § 5.572.

Because Mr. Strydio failed to appear at the scheduled evidentiary hearing and prosecute his Complaint, no evidence was admitted into the record.  In his Petition, Mr. Strydio attempts to introduce evidence into the proceeding related to the merits of the claims in his original Complaint.  The content of the Petition essentially repeats the details contained in his response to PPL’s Reply Exceptions, which was the first time he attempted to introduce evidence into the proceeding after the close of record.  As noted above, in the July 2018 Order, we declined to consider the response filed by Mr. Strydio to PPL’s Replies to Exceptions because Commission Regulations at 52 Pa. Code §§ 5.533, 5.535 do not permit the filing of responses to Replies to Exceptions.  Mr. Strydio’s Petition makes no attempt to explain why Mr. Strydio failed to contact the OALJ after missing the duly notified and scheduled hearing to explain to the ALJ why he failed to appear.

We recognize that the dismissal of the Complaint with prejudice may appear to be a sanction on the Petitioner.  Nevertheless, the Code and our Regulations permit the Commission to deem a party as having waived the opportunity to attend a hearing in a complaint proceeding unless the presiding officer determines that the party’s absence from the scheduled hearing was “unavoidable” and that rescheduling the hearing would not prejudice the interests of the respondent or the public.  66 Pa. C.S.§ 332(f); 52 Pa. Code § 5.245.  However, as explained, Mr. Strydio failed to present his excuse to the ALJ in a timely fashion to give the ALJ the opportunity to determine under the standards of 66 Pa. C.S.§ 332(f) and 52 Pa. Code § 5.245 whether rescheduling the hearing was appropriate.

There is no issue in this case regarding adequate notice to Mr. Strydio of the possible outcome of a case dismissal for failure to appear.  Specifically, the Hearing Notice and the ALJ’s Prehearing Order clearly gave the Parties notice of the date and time of the hearing.  Additionally, the ALJ’s Prehearing Order also clearly notified the Parties of the possibility of case dismissal if a party failed to appear at the hearing. 
The facts of this case are similar to those in a prior decision where we denied relief.  Specifically, in Champlin v. PPL Electric Utilities Corporation, Docket No. C-2012-2328598 (Opinion and Order entered September 26, 2013) (Champlin), we denied a petition for rescission filed by a complainant who had failed to participate in his scheduled telephonic evidentiary hearing.  Citing Feleccia, we held that the relief of rescission should be granted only where the circumstances warranted special relief.  In Champlin, the petitioner sought to rescind an order dismissing his complaint with prejudice for failure to prosecute within weeks of its entry, contending that after missing the call from the Commission the day of the hearing, he made several attempts to call back but was unsuccessful.  We held as follows:

Out of concern for the waste of the Commission’s (and Respondents’) time and resources, we have, on many occasions, dismissed pro se complaints with prejudice for failure to appear at a hearing.  However, we have also declined to dismiss complaints with prejudice if the complainants made good faith attempts to reach their hearings on time.

*	*	*

Given the fact that the Complainant failed to answer the ALJ’s two attempted calls and did not participate in the scheduled hearing, there was a sufficient basis for the ALJ to dismiss the Complaint for failure to prosecute.  Furthermore, the Complainant’s Petition fails to raise additional information which leads us to believe that the Complainant made a good faith effort to attend the scheduled hearing.  Therefore, we shall decline to exercise our discretion to vacate the ruling which dismissed the Complaint with prejudice.


Champlin at 7-8 (citations omitted).

Under the facts of this specific case, we affirm our decision, in the July 2018 Order, to deem, pursuant to 66 Pa. C.S. § 332(f) and 52 Pa. Code § 5.245, the Petitioner, Robert Strydio, as having waived his opportunity to participate in a hearing regarding his Complaint filed on November 6, 2017, due to his failure to appear at the January 25, 2018 hearing held at this proceeding, and due to his subsequent failure to contact the ALJ to explain his reason for missing the hearing.  Under the circumstances, we find no reason to disturb our determinations in the July 2018 Order.

[bookmark: _Toc2158824]Conclusion

For the reasons discussed herein, we shall deny the Petitioner’s Petition for Rescission of the Opinion and Order entered at this docket on July 18, 2018; THEREFORE,

IT IS ORDERED:

[bookmark: _Hlk8803389]1.	 That the Petition for Rescission of the Opinion and Order, entered July 18, 2018, at Docket No. C-2017-2633043, filed by Robert Strydio on March 22, 2019 is denied consistent with this Opinion and Order.

2.	That the proceeding at this Docket No. C-2017-2633043, be marked closed.


[bookmark: _GoBack][image: ]BY THE COMMISSION,




Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  August 29, 2019

ORDER ENTERED:  August 29, 2019
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