BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



James Kuhn						:
							:
[bookmark: _GoBack]	v.						:		C‑2019-3010453
							:
Pennsylvania Electric Company and			:
Thomas and Mary Ann Ritter				:



FIRST INTERIM ORDER
Granting a Motion to
Join an Indispensable Party
and
Granting a Continuance

On May 30, 2019, James Kuhn (Complainant) filed a formal complaint against Pennsylvania Electric Company (Respondent or Penelec) regarding electric service to 36039 Lake Street, Union City, Pennsylvania (Service Address).  Complainant alleged Penelec failed to comply with the regulations when Respondent refused to cut down a tree on property belonging to Complainant’s neighbor.  Complainant alleged the tree is dangerous, touches Penelec’s main electric line and currently threatens Complainant’s residence.  

On July 1, 2019, Penelec filed its Answer and New Matter, which included a Notice to Plead (pursuant to 52 Pa.Code § 5.101).  Respondent denied there is a safety issue with its facilities and the tree.  Penelec averred it has acted reasonable and in accordance with all applicable laws, regulations, rules and tariff provisions.  Penelec acknowledged there is a tree across the street from the service address but contended it inspected the tree in May 2019 and determined the tree posed no immediate danger to Penelec’s facilities.  Respondent averred it moved a pole in June 2019 in order to move the secondary line, farther away from the tree, because the line was resting against the side of the tree.  In New Matter, Penelec requested the proceeding be referred to mediation.  

On July 17, 2019, Complainant filed an Answer and New Matter, and requested that the proceeding not be referred to mediation.  Complainant insisted a major safety issue existed that immediate danger would result if Penelec refused to remove the tree.  Complainant averred the tree is currently a few inches away from the secondary line.  Complainant contended the tree is rotted and hollow sixteen (16) feet from the base.  Complainant also contended a professional forester Complainant employed provided a written evaluation that the tree is top heavy that weighs 10-20 tons at the top but is hollow at the base.  In Answer and New Matter, Complainant averred the dispute needs to be resolved by lowering the tree below the height of the electric wire.

On July 26, 2019, the Office of Administrative Law Judge issued a Call-In Telephone Hearing Notice, which scheduled a telephonic initial hearing to be conducted on Wednesday, September 11, 2019.  On July 29, 2019, the presiding officer issued a Prehearing Order which, inter alia, advised the parties concerning various procedural matters, including how to request a continuance, and Complainant’s responsibility to prove the facts he alleged in his formal complaint.  

On August 16, 2019, Respondent filed a Motion to Join the Tree Owners as an Indispensable Party (Motion).  Penelec alleged in its Motion that Thomas and Mary Ann Ritter (Owners) are the legal owners of the tree at issue which is located at RR2 Lake Street, Union City, Pennsylvania.  Penelec further alleged Complainant acknowledges he does not own the tree, he has no legal right to remove the tree and the Owners oppose removing the tree.  Penelec contends the tree is not located within the public’s right of way or within Penelec’s easement, and Penelec averred it lacks the legal authority to enter onto the Owners’ property and remove the tree without the Owners’ permission because the tree does not pose an immediate danger to Penelec’s facilities.  Respondent contended Complainant agreed the Owners should be joined as an indispensable party.  A responsive pleading would be due by September 5, 2019.

On August 19, 2019, Respondent filed a Motion for Continuance.  Penelec averred Complainant opposed the continuance but the Owners needed to be joined as an indispensable party.  Penelec contended it needs more time beyond September 11, 2019 in order to conduct discovery on the Owners.  

On August 23, 2019, Thomas Ritter, one of the Owners, filed a letter with the Commission indicated he did not object to being joined as an indispensable party but he did oppose removing the tree from his property.  Mr. Ritter also indicated his support for a continuance so he could properly prepare for the hearing.

DISCUSSION

		Penelec has made two requests: join the tree owners as an indispensable party and grant a continuance so Penelec can conduct discovery on the tree owners and prepare for a hearing.  Complainant agrees with the request to join the tree owners but objects to the continuance.

		Penelec’s request came in the form of a motion but was treated as a preliminary objection because the basis of the motion is to join a party which had not been named in the formal complaint or joined previously.  The Commission’s regulations make preliminary objections available to parties and allow for those objections to be filed in response to any pleading except a motion or prior preliminary objections.  A party filing preliminary objections must include a notice to plead, must state specifically the legal and factual grounds relied upon and limit the objections to one of six objections specified in 52 Pa.Code § 5.101(g).  One of those specified objections is the nonjoinder of a necessary party.  (see 52 Pa.Code § 5.101(g)(5)).   

		The party against whom a preliminary objection is filed may file an answer to the preliminary objection but the answer must be filed within ten days of the date of service (of the preliminary objection).  52 Pa.Code § 5.101(f)(1).  Thereafter, the presiding officer will decide the preliminary objections within thirty days of the date the preliminary objection is assigned to the presiding officer.  52 Pa.Code § 5.101(g).

		Penelec cites to various cases as support for its request that the legal owners of the dispute tree should be joined as parties in this proceeding.  Penelec notes a failure to join a party as indispensable cannot be waived and contends appellate courts consistently find property owners are indispensable parties if a lawsuit concerns that owner’s property right.  [see Hart v. O’Malley, 436 Pa.Super. 151, 647 A.2d 542 (Pa.Super. 1994)].

		Penelec asserts that an “indispensable party” has been defined as a person or entity whose rights are directly connected with and affected by litigation and the person or entity must be a party of record in order to protect those rights.  In addition, the absence of that person or entity would render any order or decree of court null and void for lack of jurisdiction.  [See Pocono Pines Corp. v. Pa. Game Comm’n., 464 Pa. 17, 345 A.2d 709 (1975)].

		Penelec also insists that the Owners are without question indispensable parties for the following reasons: because the Owners legally own the subject tree; the Owners oppose removing the tree; Penelec has no legal authority to remove the subject tree; the Owners’ due process rights will be violated if the Commission orders Penelec to take the property (i.e., the subject tree) from Owners’ property.  

		This proceeding concerns a customer service issue.  Complainant wants Penelec to provide safe and reliable customer service with reasonably continuous electric service to the service address.  Complainant contends that customer service is lacking here because there is an imminent risk that the subject tree will fall onto the electric line, interrupting service, but Penelec refuses to remove or shorten the height of the tree.  Complainant points to a recent example near the service address where another large tree came down on the electric line, interrupting service.

		The Commission lacks jurisdiction over a real estate dispute between two neighbors to the extent two neighbors disagree about whether a tree on one property creates a dangerous condition on the property of the neighbor.  That dispute must be answered by a local Court of Common Pleas because the Commission does not have jurisdiction over disputes between non-utility parties.  But this dispute concerns what responsibility Penelec has to provide safe and reliable electric service to Complainant.  
Therefore, the dispute between Complainant and Respondent concerns this distinct issue: whether Penelec complied with the Public Utility Code, the Commission’s rules and regulations and with Penelec’s tariff provisions when Penelec refused to remove a tree or lower the height of a tree located at RR2 Lake Street in Union City, Pennsylvania below the height of Penelec’s wires; and Penelec’s failure to remove or prune a particular tree qualifies as a failure to provide safe and reliable customer service.  

If Complainant can prove the subject tree is at imminent risk of collapsing or falling into Penelec’s service line – and if the Commission agrees with Complainant that safe and reliable service requires Penelec to prune or remove the tree – then the Commission might order Penelec to inspect the tree and advise whether the tree should be removed or pruned.  However, the Commission might choose to issue a civil penalty against Penelec for failure to provide reasonable customer service and then order Penelec to inspect the tree and provide a report to the Commission’s Technical Utility Services about what actions Penelec would take, if any, concerning the tree.  

		If – hypothetically speaking – the Commission ordered Penelec to remove or prune the tree, then Penelec would be required to take the actions it normally must take when removing vegetation from a property owner’s property.  Penelec would have to notify a property owner that Penelec intended to come to the property to remove/prune a tree.  At that point, a property owner would have the option to file a formal complaint, if opposed to that action by Penelec, or acquiesce to Penelec removing or pruning the vegetation.  So, Penelec’s assertion that the Owners here will lose their due process rights is an argument without merit.  

		It appears from the filings that Complainant has no objection to the Owners joining this proceeding as parties.  While the Owners are not necessarily indispensable to the basic issue in Complainant’s formal complaint, the Owners obviously are interested parties in what decision the Commission might enter concerning their tree.  Including the Owners in the process now allows for a full and complete opportunity for all interested parties to discuss the facts and determine if there is a reasonable way to settle the dispute.  If unable to settle the dispute, the parties should have an opportunity to explain their relative positions to the Commission.  Accordingly, the Motion to Join the Tree Owners as an Indispensable Party of Penelec, filed on August 16, 2019, is granted.  

		The request of Penelec to continue the proceedings from September 11, 2019 will be granted, despite the objection of Complainant.  Penelec is correct that it will need time to conduct discovery and conversations with the Owners before a hearing can take place.  A continuance of 30 to 60 days will be granted to Penelec to provide time to discuss the circumstances with the Owners.  

		In addition, the parties are all encouraged to discuss the condition of the subject tree, the likelihood the subject tree endangers the electric line and facilities of Penelec and whether a settlement can be reached between the parties.  

ORDER

		THEREFORE,

		IT IS ORDERED:

		1. 	That the Motion to Join the Tree Owners as an Indispensable Party filed by Pennsylvania Electric Company at Docket No. C‑2019-3010453 is hereby granted.

		2.	That the Motion to Continue by Pennsylvania Electric Company is granted.

		3. 	That the initial telephonic call-in hearing scheduled for September 11, 2019 is cancelled.  The Office of Administrative Law Judge will provide written notice to the parties when the hearing is rescheduled to a date approximately 30 to 60 days later.

		4. 	That the service list shall be amended to add Thomas and Mary Ann Ritter as parties in this proceeding.
		5. 	That the caption shall be amended to list Thomas and Mary Ann Ritter as parties to this proceeding.


Date:  September 4, 2019							/s/			
								Katrina L. Dunderdale
								Administrative Law Judge
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