BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Lawrence and Debra Esposito

:


:


v.





:

C-2019-3007334


:

PPL Electric Utilities Corporation

:

ORDER DENYING MOTION TO DISMISS


An Initial Telephonic Hearing is scheduled for November 12, 2019.  On August 30, 2019, PPL Electric Utilities Corporation (Respondent or PPL) filed a Motion to Dismiss the Complaint in the above-captioned matter arguing Complainants had not yet fully responded to Questions 2, 3, and 4 of PPL’s Interrogatories Set I.   On September 4, 2019, Complainants objected to the Motion to Dismiss arguing they are entitled to a hearing.   The Motion to Dismiss is ripe for a decision.
A presiding officer may sanction a party for failure to answer or otherwise respond to a discovery request or for noncompliance with an order compelling discovery.  52 Pa. Code § 5.371(a).  Among potential sanctions, the presiding officer may enter judgment against the disobedient party.  52 Pa. Code § 5.372(a)(1)-(4).   

Complainant has responded to Questions 1, 5, 6 and 7 to PPL’s satisfaction.  PPL requests the Complaint be dismissed for failure to respond to Questions 2-4, in violation of the Order Granting Motion to Compel issued on August 2, 2019.   
Question 2 requests information pertaining to wireless phones, cellphones, microwaves, wireless routers, Wi-Fi networks, tablets, computers, Bluetooth speakers, wireless security systems, smart speakers, garage door openers, baby monitors and walkie talkies in the service property.   Complainants answered that the devices PPL has the right to know about without a warrant are “none.”  This is ambiguous as it may mean no such devices are located at the service property, or that there are electric devices at the property, but Complainants believe PPL has no right to such information.   PPL may question Complainants at the hearing regarding clarification of the answer.   Complainants’ exposure to other electronic devices emitting radio frequency fields is relevant to the issues raised in the complaint.
Question 3 requests information pertaining to whether any household member uses a cell phone and information pertaining to the make, model and 12 months of cell phone bills or other records showing usage.  Again, Complainants answered that the devices PPL has the right to know about without a warrant are “none.”  This is ambiguous as it may mean no cell phones are used or  that there is at least one cell phone being used, but Complainants believe PPL has no right to such information.   PPL may question Complainants at the hearing regarding clarification of the answer.   Complainants’ exposure to cell phones emitting radio frequency fields is relevant to the issues raised in the complaint.
Question 4 asks Complainants to identify health conditions they allege have been caused or worsened by or will be caused or worsened by the installation of the AMI meter and to provide medical records of those alleged conditions.  PPL contends that although Complainants averred that the AMI meter has caused and will cause adverse health effects, they have not provided medical records to support their claim.   Complainants refused to respond citing confidentiality reasons and 28 Pa. Code §§115.27 and 563.9, regulations of the Department of Health applicable to licensed general and special hospitals and to ambulatory surgical facilities.  However, as PPL is not one of these health entities and there is a Protective Order in effect as of August 2, 2019, Complainants’ medical records will be maintained in a confidential file if marked “confidential.”  Medical records are relevant to the claims asserted in this proceeding.
An inference will be made in Respondent’s favor regarding whether Complainants have a medical condition, which will be exacerbated, worsened or caused by AMI RF mesh meters.  The failure to produce medical records alone is insufficient to bar the claim altogether as a violation of Section 1501, 66 Pa. C.S. § 1501, could be proven through credible and convincing expert testimony and exhibits regarding the general health of the public.   However, as Complainants have not produced any exhibits prior to the hearing, it is unlikely they will be able to prevail on the health and safety issue.  I am not persuaded to dismiss the Complaint on this basis; however, PPL is entitled to raise an objection to any exhibits Complainant may attempt to admit at the hearing.  An evidentiary ruling will be made at that time.  Accordingly, the Motion to Dismiss will be denied and this case shall proceed to hearing on November 12, 2019. 



THEREFORE,


IT IS ORDERED:



1.
That PPL Electric Utilities Corporation’s Motion to Dismiss is denied.
Date:
September 11, 2019





/s/











Elizabeth H. Barnes








Administrative Law Judge
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