BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Rodney A. Shaffer					:
							:
	v.						:		C-2019-3011645
							:
Metropolitan Edison Company			:



ORDER DENYING PRELIMINARY OBJECTIONS


		On or about July 18, 2019, the Complainant, Rodney a. Shaffer, filed a formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Metropolitan Edison Company (Met Ed) requesting that Met Ed postpone the installation of a smart meter at his residence for one year to allow time for the Pennsylvania legislature to consider HB 1564.  He avers that Met Ed is threatening to shut off his electric service if he refuses to allow the installation of a smart meter at his property.  Mr. Shaffer further states that he is exploring alternative electric sources to protect the well-being of his family.  

		On August 8, 2019, Met Ed filed an answer with new matter and preliminary objections (POs).  In its answer, Met Ed admits that it sent notification to the Complainant that it would shut off his electric service if he refused to allow the company to install a smart meter.  Met Ed avers that this action is authorized by Act 129 of 2008 (Act 129), 66 Pa.C.S. §2806.1 et seq., as well as the Commission’s regulations and the company’s Commission approved tariff.  In its new matter, Met Ed averred, among other things, that Act 129 does not allow customers to “opt out” of having smart meters installed.  Additionally, Met Ed described its smart meter procurement and installation plan and the Commission’s approval of its plan.  It argues that its plan requires it to install approximately 584,000 smart meters in its service territory, with no provision for customers to “opt out” of the installation.    

		Met Ed asserts in its POs that the complaint is legally insufficient pursuant to 52 Pa. Code § 5.101(a)(4).  Met Ed argues that it is installing smart meters in compliance with Act 129 and the Commission’s order approving Met Ed’s smart meter procurement and installation plan.  Met Ed states that the Complainant has not alleged that the company committed or omitted an act in violation of a Commission statute, regulation, order or tariff provision, a finding of which must be made in order to sustain a formal complaint.  

		By letter dated August 15, 2019, the Complainant responded to Met Ed’s POs by disputing Met Ed’s averment that it sent correspondence to the Complainant on October 30, 2018 regarding the installation of a smart meter at the service location.  Mr. Shaffer denies this statement because no one was at the service location on that date.  He further avers in his response to Met Ed’s POs that he is looking for an alternate source of electricity as it has been documented to cause tinnitus and other deleterious health issues.  By notice dated August 21, 2019, the Commission notified the parties that it had assigned the case to me as Motion Judge.  The POs are ready for a decision.  For the reasons set forth below, I will deny the POs.

DISCUSSION

		Preliminary objections are appropriate under Commission regulations.  52 Pa. Code §5.101.  Commission preliminary objection practice is similar to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, PUC Docket No. 
C-000935435 (July 18, 1994).

	Preliminary objections are limited to the following:

§ 5.101.  Preliminary objections.

(a)	Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1) 	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) 	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) 	Insufficient specificity of a pleading.

(4) 	Legal insufficiency of a pleading.

(5) 	Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) 	Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7)	Standing of a party to participate in the proceeding

* * * 
52 Pa. Code § 5.101(a).

		When considering preliminary objections, the Commission must determine “whether the law says with certainty, based on well-pled factual averments . . . that no recovery or relief is possible.”  P. J. S. v. Pa. State Ethics Commission, 669 A.2d 1105 (Pa. Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003).

Preliminary objections in civil practice requesting dismissal of a pleading will be granted only where the right to relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environment Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super 1991).  The Commission follows this standard.  Montague v. Philadelphia Electric Company, 66 Pa.PUC 24 (1988). In reviewing preliminary objections, only the facts in the pleadings filed by the non-moving party may be presumed to be true in order to determine whether recovery is possible. Pennsylvania State Lodge, Fraternal Order of Police v. Dept. of Conservation & Natural Resources, 909 A.2d 413 (Pa.Cmwlth. 2006) aff'd, 492 Pa. 304, 924 A.2d 1203 (2007).  The reviewing authority will accept as true the well-pled averments set forth in the complaint, and all inferences reasonably deducible therefrom.  
   
Viewing the complaint in the instant case in the light most favorable to the Complainant, the Complainant asks that the Commission enjoin Met Ed from installing a smart meter on Complainant’s service property to protect the well-being of his family.  Complainant objects to installation of a smart meter on the grounds that it poses a health and safety risk.  Met Ed contends that the complaint is legally insufficient.  

On October 15, 2008, Governor Edward G. Rendell signed Act 129 of 2008 into law, which directed electric distribution companies with at least 100,000 customers to file with the Commission a smart meter deployment and installation plan.  Thus, there is a statute requiring smart meter deployment by large electric distribution companies operating within the Commonwealth.  66 Pa. C.S. § 2807(f).    

		The Commission approved Met Ed’s Smart Meter Plan by order entered June 5, 2014, at Docket No. (M-2013-2341990).  The implementation of Met Ed’s Smart Meter Plan and the approval of the costs associated with its implementation have been found by the Commission to be in accordance with Act 129 of 2008, 66 Pa. C.S. § 2807(f).   Met Ed is required by statute and Commission Order to implement a Smart Meter Program, install smart meters throughout its service territory, and to charge a SMT Surcharge to all of its metered customers.  

Recently, however, the Commonwealth Court held that a claim by a PECO Energy Company customer that smart meters have negative health impacts is a legally sufficient claim pursuant to 66 Pa. C.S. § 1501, which requires utilities to maintain adequate, efficient, safe and reasonable service and facilities for their customers.  Antonio Romeo v. Pa. Pub. Util. Comm’n, No. 498 C.D. 2016 (February 8, 2017).  Here, the Complainant raised in his complaint a concern with the health impacts of smart meters such that he is exploring alternatives in order to protect the well-being of his family.  I infer from the Romeo decision that it is legally sufficient to plead the injunctive relief requested and the claim that smart meters pose health risks, thereby rendering their installation unreasonable service in violation of 66 Pa. C.S. § 1501.  The Complainant should have an opportunity to make these arguments at a hearing.  Accordingly, Respondent’s POs requesting that the complaint be dismissed preliminarily will be denied and a prehearing conference will be scheduled.   

ORDER


THEREFORE,

IT IS ORDERED:

1.	That the Preliminary Objections filed by Metropolitan Edison Company at Docket No. C-2019-3011645 are denied.  

2.	That the Formal Complaint filed by Rodney A. Shaffer against Metropolitan Edison Company at Docket No. C-2019-3011645 shall proceed and a prehearing conference be scheduled.  


Date: September 11, 2019						/s/		
							Steven K. Haas
							Administrative Law Judge
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