
BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



John Codella						:
							:
	v.						:		C-2019-3010437
							:
PPL Electric Utilities Corporation			:



ORDER
DENYING MOTION TO COMPEL


On June 3, 2019, John Codella filed a formal complaint with the Pennsylvania Public Utility Commission against PPL Electric Utilities Corporation, docket number C-2019-3010437.  In his complaint, Mr. Codella averred that he has been experiencing fatigue, insomnia, headaches and hearing a high-pitched sound ever since a smart meter was installed at his residence and he is concerned that RF radiation exposure can lead to cancer.  Mr. Codella averred that he is seeing a doctor for his symptoms and requested that his old meter be put back on.  Mr. Codella attached to his complaint a letter from a doctor regarding his request to have the smart meter removed.

On July 1, 2019, PPL filed an answer to Mr. Codella’s complaint admitting or denying the various averments Mr. Codella made in his complaint.  PPL admitted it installed a new automated metering infrastructure (AMI) meter at Mr. Codella’s service address but denied that the meter poses any health hazards.  PPL further added, among other things, that it is legally required to install new AMI meters by the Public Utility Code, Commission orders and the company’s smart meter plan and that none of those state that a customer can opt out of a smart meter installation.  PPL denied that Mr. Codella is entitled to the relief he requested and requested that the complaint be dismissed in its entirety and with prejudice.

On July 8, 2019, the Commission issued a hearing notice scheduling an initial call-in telephonic hearing for Tuesday, October 29, 2019 and assigning me as the presiding officer.  A prehearing order dated July 9, 2019 was issued setting forth various procedural rules that would govern that hearing.

On September 3, 2019, PPL filed a motion to compel responses to discovery propounded on Mr. Codella Set I.  In its motion, which was accompanied by a notice to plead, PPL argued that Mr. Codella has not provided complete responses to interrogatories 3, 4, 5 and 6 in Set I.  As discussed further below, PPL provided extensive legal argument regarding why Mr. Codella should be compelled to provide complete responses to these interrogatories and also provided a notice of intent to seek sanctions.

Mr. Codella has not filed an answer to PPL’s motion to compel.

PPL’s motion to compel is ready for disposition.  For the reasons discussed further below, PPL’s motion will be denied.

Legal Standard

The Commission’s regulations allow parties the opportunity to conduct discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of another party.  52 Pa.Code § 5.321(c).  It is not grounds for objection that the information sought will be inadmissible at hearing if the information sought appears to be reasonably calculated to lead to the discovery of admissible evidence.  Id.  Discovery is not permitted, however, if it is sought in bad faith; would cause unreasonable annoyance, embarrassment, oppression, burden or expense; relates to a matter which is privileged; or would require the making of an unreasonable investigation by the deponent, a party or witness.  52 Pa.Code § 5.361(a); see also, City of Pittsburgh v. Pa.P.U.C., 526 A.2d 1243 (Pa.Cmwlth 1987), alloc. denied, 538 A.2d 880 (Pa. 1988).

Furthermore, information is relevant if it tends to establish a material fact, tends to make a fact at issue more or less probable or supports a reasonable inference or presumption regarding a material fact.  See, Petition of the Borough of Cornwall for a Declaratory Order that the Provision of Water Service to Isolated Customers Adjoining its Boundaries Does Not Constitute Provision of Public Utility Service Under § 102, Docket Number P-2015-2476211 (Order dated September 11, 2015) at 9-10, citing, Smith v. Morrison, 47 A.3d 1311 (Pa.Super 2012), alloc. denied, 57 A.3d 71 (Pa. 2012).  Relevancy in discovery is broader than the standard used for admission of evidence at a hearing.  Id. at 10, citing, Com. v. TAP Pharmaceutical Products, Inc., 904 A.2d 986 (Pa.Cmwlth 2006).  The party objecting to discovery has the burden to establish that the requested information is not relevant or discoverable with any doubts regarding relevancy being resolved in favor of discovery.  Id.

In light of this legal standard, each of the disputed discovery will be discussed in turn.

Interrogatory I-3

In interrogatory I-3, PPL asks: “Please state whether you or any member of your household uses a cell phone.  If so, please provide the make and model of each cell phone and, for each phone identified, provide 12 months of phone bills or other records of actual cell phone usage.”

PPL noted in its motion that Mr. Codella responded to this interrogatory that he has an “AT&T cell phone Android 7.1.  When I use it I keep it on speaker phone and keep it away from my head.  When it’s not in use I keep it shut off in a different part of the house in a metal can.”  PPL also noted that Mr. Codella subsequently provided a supplemental response that he feels “this is private information and has nothing to do with the harmful smart meter.”

In its motion to compel, PPL argued Mr. Codella is required to fully and completely answer the interrogatory, including providing amended answers, but Mr. Codella’s initial and supplemental responses were non-responsive and incomplete.  PPL also argue that Mr. Codella’s response that his information is private is an objection that is untimely and therefore waived.  PPL added that information about cell phone use is highly relevant and that PPL is entitled to show how the RF exposures from the cell phone use compare to those from the AMI meter and that billing records are needed to quantify the amount of time Mr. Codella uses his phone.

PPL’s motion to compel answer to interrogatory I-3 will be denied.  Mr. Codella indicated that he has an AT&T cell phone Android.  That answer is responsive to the question of whether Mr. Codella or any member of his family uses a cell phone and, if so, the make and model of the phone.  PPL’s request for 12 months of phone bills or other records of actual cell phone usage is unreasonably annoying and unduly burdensome.  PPL is entitled to argue that the RF exposure received from the use of a cell phone is far higher than that from an AMI meter but it does not need 12 months of Mr. Codella’s phone records in order to make that argument.  To the extent that PPL seeks to make that argument, it can do so in other ways without obtaining 12 months of cell phone records, including asking Mr. Codella during cross examination an estimate of how long he uses his cell phone on average.  Twelve months of cell phone records is not needed to make the point how RF exposure from cell phone use compares to those from AMI meters and is otherwise unreasonably annoying and unduly burdensome.
[bookmark: _Hlk19171535]
As such, PPL’s motion to compel answers to interrogatory I-3 is denied.

Interrogatory I-4

In interrogatory I-4, PPL asks: 

(a) Please state every health condition you claim was caused by a smart meter or will be caused or worsened by the installation of PPL Electric’s new smart meter.

(b) Please provide the date that every health condition identified in subpart (a) began.

(c) Please provide copies of all your medical records of every health condition identified in subpart (a).

(d) For each alleged health condition that you do not have medical records for in response to subpart (c), please state whether such condition was diagnosed by a medical professional.  If so, please provide the name, address and telephone number of the medical professional and the date of the diagnosis.

(e) For each of the alleged health conditions identified in subpart (a), please state whether you have been prescribed any therapy or treatment for the condition by a medical professional.  If so, please identify the therapy or treatment, provide the name, address and telephone number of the prescribing medical professional and provide the date the therapy or treatment was prescribed.
 
PPL noted in its motion that Mr. Codella responded to this interrogatory as follows:

(a) Tinnitus, headaches, insomnia, fatigue and unknown illnesses.  Until studies prove more about harmful effects of smart meters, I don’t know all the problems that they cause.

(b) On or around August 1, 2018, when the smart meter was installed I started hearing high pitched sound, I started having more trouble sleeping, I was having more frequent headaches.

(c) I’ve been to the Dr. for these ailments and I’m being treated.  The medical records you require I feel is a breach of Dr. patient confidentiality.

(d) I have medical records for tinnitus, headaches, trouble sleeping and severe anxiety due to the smart meter.

(e) I’m seeking therapy and I’m under Dr’s care as of this moment.  I’m still seeking treatment and will be doing a before the meter and after the meter comparison.

PPL also noted that Mr. Codella subsequently provided a supplemental response that “this is patient doctor confidentiality.  But I did enclose a letter from one of my doctors about my concerns with the new smart meter.”

In its motion to compel, PPL argued again that Mr. Codella is required to respond fully and completely, including to provide amended answers.  PPL argued that Mr. Codella’s initial answer was unresponsive and, again, his claim of confidentiality is an objection that is untimely.  PPL added that medical records are relevant but that the letter Mr. Codella provided is insufficient and not an actual medical record.  PPL then notes that it is concurrently petitioning for a protective order to be granted for this case.

Again, PPL’s motion to compel will be denied.  Mr. Codella listed several health conditions that he claims were caused by the smart meter and the date those conditions started.  Mr. Codella also provided a medical record in response to the interrogatory that includes the name, address and telephone number of the medical professional.  These answers are responsive to subparts (a) to (d) of interrogatory I-4.  PPL’s argument that these answers are somehow “insufficient” is not a reason to compel further answers.  To the extent that evidence is admitted into the record, Mr. Codella will be required to demonstrate by a preponderance of the evidence that PPL violated the Public Utility Code, a Commission order or regulation or a Commission-approved tariff of the company.  After the record has closed, a determination can be made regarding the weight given to any evidence admitted into the record.  

With regard to his answer to subpart (e), Mr. Codella’s supplemental answer expressed his concern about confidentiality.  At the time Mr. Codella filed his answer, there was no protective order in place.  Although PPL has concurrently submitted a motion for a protective order with its motion to compel, there still is no protective order currently in place.  Therefore, it is reasonable that Mr. Codella would not want to turn over to the company information he believes is confidential.  PPL is correct that it would be more appropriate for Mr. Codella to have raised his confidentiality concerns as a formal objection prior to submitting his answer to the discovery but Mr. Codella is appearing in this proceeding pro se and is afforded some leeway in abiding by the Commission’s procedural rules.  See, 52 Pa.Code §§ 1.2(a) and (d).

As such, PPL’s motion to compel answers to interrogatory I-4 is denied.


Interrogatory I-5

In interrogatory I-5, PPL asks: 

Please identify each person you plan to call as a fact witness in this proceeding.  For each person, please:

(a) Provide the person’s name, home and business address, background and qualifications.

(b) Explain in detail the subject matter(s) on which the witness is expected to testify; and

(c) Provide the source(s) of information relied upon or referenced by the witness.

PPL noted in its motion that Mr. Codella responded to this interrogatory that “as of this time I have three or more doctors that I am seeing about this situation.  I have had an MRI and a CAT scan and will be doing further scans to compare the findings.”  PPL also noted that Mr. Codella subsequently provided a supplemental response that: “I am waiting to see if I need to do an appeal first.”

In its motion to compel, PPL argued again that Mr. Codella is required to fully and completely answer interrogatories, including providing any amendments, and that his answers to interrogatory I-5 were incomplete and non-responsive.  PPL added that the information sought in this interrogatory is critical to the company’s ability to prepare for the evidentiary hearing and present evidence in rebuttal.  PPL then noted that the prehearing order in this case required Mr. Codella to serve copies of his statements, reports and any written expert testimony by August 27, 2019 but Mr. Codella has not done that.  

PPL’s motion to compel answer to interrogatory I-5 will be denied.  As noted above, PPL is entitled to conduct discovery regarding any matter that is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery so long as the information sought is reasonably calculated to lead to the discovery of admissible evidence.  Certainly, PPL is entitled to know in advance any witnesses Mr. Codella may call in support of his complaint, including the subject matter on which the witness is expected to testify and any sources of information relied upon by the witness.  Mr. Codella’s response, however, that he has “three or more doctors that [he is] seeing about the situation” does not identify any fact witnesses.  Therefore, unless Mr. Codella timely supplements his answer to this interrogatory, the answer to this question can presumably be that Mr. Codella will not present any fact witnesses in this proceeding.  Both parties have due process rights which requires that PPL be given an opportunity to present a defense to the arguments made by Mr. Codella.  This fact, however, must be balanced with the fact that Mr. Codella is a pro se complainant, as noted above.  See, 52 Pa. Code §§ 1.2(a) and (d); see also, 52 Pa. Code § 5.403(a) (the presiding officer shall have all necessary authority to control receive of evidence).  Although PPL may not like Mr. Codella’s answer to interrogatory I-5, at this juncture, that is Mr. Codella’s answer and he cannot be compelled to provide any more.  Furthermore, there is no requirement in the prehearing order issued in this case regarding written testimony from fact witnesses in advance.
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As such, PPL’s motion to compel answers to interrogatory I-5 is denied.

Interrogatory I-6

In interrogatory I-6, PPL asks, similar to interrogatory I-5:

Please identify each person you plan to call as an expert witness in this proceeding.  For each person, please:

(a) Provide the person’s name, home and business address, background and qualifications.

(b) Explain in detail the subject matter(s) on which the witness is expected to testify;

(c) Provide the source(s) of information relied upon or referenced by the witness; and

(d) Provide a copy of the witness’s current curriculum vitae.

PPL noted in its motion that Mr. Codella responded to this interrogatory that “If I need to I will be using the doctors that I’m working with.”  PPL also noted that Mr. Codella subsequently provided a supplemental response that “I am waiting to see if I need to do an appeal first.”

In its motion to compel, PPL argued, again, that Mr. Codella is required to fully and completely respond to discovery, including providing any amendments, and that Mr. Codella’s answer to I-6 was incomplete and unresponsive.  PPL again argued that the information sought in I-6 is critical to the company’s ability to prepare for the evidentiary hearing and present rebuttal evidence in response to any witnesses’ testimony.  PPL noted that Mr. Codella was required by the prehearing order to serve copies of his statements, reports and written expert testimony by August 27, 2019 but that Mr. Codella has not done so.

PPL’s motion to compel answer to interrogatory I-6 will be denied.  PPL is correct that Mr. Codella is required to provide full and complete answers to interrogatories, including amendments, and that Mr. Codella was required to serve copies of any written direct testimony of expert witnesses he intends to call at the hearing by August 27, 2019.  In addition, as noted above, PPL has due process rights and the right to adequately prepare a defense to Mr. Codella’s complaint.  

However, the Commission’s regulations clearly require that its rules “shall be liberally construed to secure the just, speedy and inexpensive determination of every action or proceeding” and that “these liberal construction provisions apply with particularity in proceedings involving pro se litigants.”  52 Pa. Code §§ 1.2(a) and (d).  Furthermore, the Commission’s regulations also give the presiding officer the authority to limit discovery and regulate the course of the proceeding.  52 Pa. Code § 5.483(a); see also, 52 Pa. Code § 5.403.  The Commission has previously recognized the difficulties that pro se complainants may experience in responding in writing to procedural matters prior to a hearing.  Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Order entered July 14, 1993) (unrepresented complainants should have an opportunity to be heard orally, and not have their case dismissed on the basis of a preliminary pleading).  These factors do not excuse what PPL sees as Mr. Codella’s unresponsive or incomplete responses to interrogatories but merely provide Mr. Codella leeway in procedural matters so long as PPL’s substantive rights are not affected.

In balancing these interests and the interests of the parties, PPL’s motion to compel interrogatory I-6 will be denied and the case will proceed to a hearing on October 29, 2019.  Mr. Codella will be given an opportunity at that time to present his complaint and any evidence in support of his complaint.  To the extent that Mr. Codella has not supplemented his response interrogatory I-6, PPL will be given an opportunity to cross-examine Mr. Codella with regard to the evidence he has presented in support of his complaint, including asking questions regarding interrogatories it believes were unresponsive or incomplete.  If PPL believes that it requires additional time to conduct such cross-examination or to present its response to Mr. Codella’s complaint, it can request a continuation of the hearing so that it may be able to do that.  Doing so would preserve PPL’s due process rights.  In the interim, however, PPL’s motion to compel answers to interrogatory I-6 will be denied at this juncture.

As such, PPL’s motion to compel answers to interrogatory I-6 is denied.

Conclusion

PPL’s motion to compel will be denied in its entirety.  Mr. Codella’s answers to the discovery are responsive to PPL’s interrogatories.  This is particularly true given that Mr. Codella is appearing in this proceeding pro se.  This fact, however, does not mean Mr. Codella will not have to demonstrate by a preponderance of the evidence that PPL violated the Public Utility Code, a Commission order or regulation or a Commission-approved tariff of the company in order to have his complaint sustained.  Nonetheless, Mr. Codella is afforded leeway in his compliance with the Commission’s procedural regulations and should be given an opportunity to be heard by explaining his complaint to the Commission orally in a way that protects both parties due process rights, including PPL’s ability to provide a defense to the complaint.  In the interim, however, Mr. Codella will not be compelled to provide further answers to interrogatories I-3 to I-6 and PPL’s motion to compel those answers will be denied.

ORDER


THEREFORE,

IT IS ORDERED:

That PPL Electric Utilities Corporation’s motion to compel responses to discovery propounded on John Codella – Set I at docket number C-2019-3010437 dated September 3, 2019 is hereby denied.



Date:	September 13, 2019			/s/			
			Joel H. Cheskis
		Deputy Chief Administrative Law Judge
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on.  Mr. Codella attached to his complaint a letter from a doctor regarding his request to have the 


smart meter removed.


 


 


On July 1, 2019, PPL filed an answer to Mr. Codella’s complaint admitting or 
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new automated metering infrastructure (AMI) meter at Mr. Codella’s service address but denied 


that the meter poses any health hazards.  PPL further added, among other things, that it is lega


lly 


required to install new AMI meters by the Public Utility Code, Commission orders and the 


company’s smart meter plan and that none of those state that a customer can opt out of a smart 


meter installation.  PPL denied that Mr. Codella is entitled to the 


relief he requested and 


requested that the complaint be dismissed in its entirety and with prejudice.
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