BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Paula and Charles Hughes



:








:


v.





:

C-2019-3007631








:

PPL Electric Utilities Corporation


:

ORDER DENYING MOTION TO DISMISS
An Initial Telephonic Hearing is scheduled for September 19, 2019.  On February 4, 2019, Paula and Charles Hughes (Complainants) filed a Formal Complaint against PPL Electric Utilities Corporation (PPL or Respondent) with the Pennsylvania Public Utility Commission (Commission) seeking to prevent installation of a smart meter at 5471 Highview Drive, Gap, Lancaster County, Pennsylvania.  For medical and privacy purposes, Complainants request a directive ordering PPL to stop attempting to install an unwanted smart meter.  Complainants prefer and intend to keep an analog meter and maintain electric distribution service with Respondent. 

On February 4, 2019, PPL was served with the Complaint.  On February 25, 2018, PPL filed a timely Answer admitting it had attempted to install a new AMI meter at Complainant’s property and had sent Complainant a termination notice on October 30, 2018 for failure to provide access to the premises to install the meter.  However, PPL denied the termination notice was unlawful and denied the AMI meter is a health hazard.   PPL responded that it is legally required to install AMI meters.  On March 4, 2019, a Prehearing Order was issued establishing procedural rules as well as a deadline for Complainant to serve PPL his expert witness’ written testimony and exhibits by July 5, 2019.  Also on March 4, 2019, a Notice was issued scheduling a telephonic evidentiary hearing for September 19, 2019.  

PPL served its Set I Interrogatories and Requests for Production of Documents (Set I) upon the Complainants on June 21, 2019.  Objections were due on or before July 1, 2019.  Responses were due on or before July 11, 2019.  Complainants never served objections to PPL.  Complainants served a response on July 10, 2019; however, they refused to provide or did not provide the information and materials requested to Complainants Set I, Questions 2, 3 and 4.

On July 24, 2019, PPL filed a Motion to Compel responses to PPL.  The Company also filed a Motion for Protective Order.  Complainants did not file an Answer to the Motion to Compel.  On August 2, 2019, an Order was issued granting PPL’s Motion to Compel and directing Complainants to provide responses Questions 2, 3 and 4 to PPL no later than August 20, 2019.    Also on August 2, 2019, a Protective Order was issued.  
On August 5, 2019, PPL served written testimony and exhibits in accordance with the Prehearing Order.  On August 19, 2019, Complainants sent supplemental responses to PPL; however, they refused to provide copies of cell phone records in response to Question 3 and requested a protective order to prevent them from public disclosure.

On September 12, 2019, PPL Electric Utilities Corporation (Respondent or PPL) filed a Motion to Dismiss the Complaint in the above-captioned matter arguing Complainants had not yet fully responded to Question 3 of PPL’s Interrogatories Set I, be withholding phone records even though PPL sent its signed non-disclosure certificates to Complainants showing compliance with the Protective Order.   PPL contends Complainants need only mark their records “confidential” for them to be kept from unauthorized public disclosure.  By denying PPL an opportunity to review cell phone records prior to the hearing, PPL argues its due process rights are being violated and the Complaint should be dismissed with prejudice.  

On September 16, 2019, Complainants objected to the Motion to Dismiss arguing they are entitled to a hearing.   The Motion to Dismiss is ripe for a decision.
A presiding officer may sanction a party for failure to answer or otherwise respond to a discovery request or for noncompliance with an order compelling discovery.  52 Pa. Code § 5.371(a).  Among potential sanctions, the presiding officer may enter judgment against the disobedient party.  52 Pa. Code § 5.372(a)(1)-(4).   

Complainant has responded to Questions 1, 2, 4, 5, 6 and 7 to PPL’s satisfaction.  PPL requests the Complaint be dismissed for failure to respond to Question 3, in violation of the Order Granting Motion to Compel issued on August 2, 2019.   
Question 3 requests information pertaining to whether any household member uses a cell phone and information pertaining to the make, model and 12 months of cell phone bills or other records showing usage.  Complainants answered that the Question 3 is not applicable and violates privacy.  Complainants each use a cell phone purchased by their son who is overseas.   They have had the phones since March of 2018.   PPL may question Complainants at the hearing regarding their average daily minutes of use of their cell phones.  Complainants’ exposure to cell phones emitting radio frequency fields is relevant to the issues raised in the complaint.  However, the refusal to provide cell phone usage documentation from phone bills that may be going to Paul Drellock-Hughes, the Complainants’ son, instead of Complainants’ address alone is insufficient to warrant a dismissal of the Complaint prior to a hearing.  
Accordingly, the Motion to Dismiss will be denied and this case shall proceed to hearing on September 19, 2019. 



THEREFORE,


IT IS ORDERED:

1. That PPL Electric Utilities Corporation’s Motion to Dismiss is denied.
2. That the case at Docket No. C-2019-3007631 shall proceed to hearing.

Date:
September 16, 2019






/s/










Elizabeth H. Barnes








Administrative Law Judge
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