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I&E Motion to Strike Portions of the Flynn Intervenors’
Comment in Opposition to Proposed Settlement

Dear Secretary Chiavetta:

Enclosed for electronic filing please find the Bureau of Investigation and
Enforcement’s Motion to Strike Portions of the Flynn Intervenors’ Comment in
Opposition to Proposed Settlement in the above-referenced matter. Copies have been
served on the parties of record in accordance with the Certificate of Service.

Sincerely,

ST

Stephanie M. Wimer

Senior Prosecutor
PA Attorney I1.D. No. 207522

Michael L. Swindler
Deputy Chief Prosecutor
PA Attorney 1.D. No. 43319

SMW/ac
Enclosure

cc: Honorable Elizabeth H. Barnes
As per Certificate of Service



BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Pennsylvania Public Utility Commission,
Bureau of Investigation and Enforcement,
Complainant,

V. : Docket No. C-2018-3006534

Sunoco Pipeline, L.P. a/k/a
Energy Transfer Partners,
Respondent

NOTICE TO PLEAD

TO THE FLYNN INTERVENORS:

The Bureau of Investigation and Enforcement (“I&E”) of the Pennsylvania Public
Utility Commission (“Commission”) has filed a Motion to Strike Portions of the Flynn
Intervenors’ Comment in Opposition to Proposed Settlement in the above-captioned
matter, pursuant to the Commission’s regulations at 52 Pa. Code § 5.103. You are hereby
notified that a written response is due within twenty (20) days of the service of the
Motion, consistent with 52 Pa. Code §§ 5.61(a) and 5.103(c).

S

_Stephanie M. Wimer
Senior Prosecutor
PA Attorney I.D. No. 207522

Bureau of Investigation and Enforcement
Pennsylvania Public Utility Commission
Commonwealth Keystone Building

400 North Street

Harrisburg, PA 17120

(717) 772-8839

stwimer(@pa.gov

Dated: September 16, 2019



BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Pennsylvania Public Utility Commission,
Bureau of Investigation and Enforcement,
Complainant,

V. : Docket No. C-2018-3006534

Sunoco Pipéline, L.P. a/k/a
Energy Transfer Partners,
Respondent

MOTION OF THE BUREAU OF INVESTIGATION AND ENFORCEMENT
TO STRIKE PORTIONS OF THE FLYNN INTERVENORS’ COMMENT IN
OPPOSITION TO PROPOSED SETTLEMENT

TO THE HONORABLE ELIZABETH H. BARNES:

The Bureau of Investigation and Enforcement (“I1&E”) of the Pennsylvania Public
Utility Commission (“Commission”), by and through its prosecuting attorneys, pursuant
to 52 Pa. Code § 5.103, files this Motion to Strike Portions of the Flynn Intervenors’!
Comment in Opposition to Proposed Settlement (“Flynn Comment”) as the Flynn
Comment impermissibly includes extra-record evidence in direct violation of presiding
Administrative Law Judge (“ALJ”) Elizabeth H. Barnes’ July 15, 2019 Order (“July 15,
2019 Order”), and deprives I&E of due process, such as the ability to cross-examine the
experts who authored the extra-record report that is appended to the Flynn Comment or
otherwise challenge the statements of hearsay contained in the Flynn Comment.

In support of its Motion, I&E avers as follows:

! The “Flynn Intervenors” are a collective reference to Meghan Flynn, Rosemary Fuller, Michael Walsh,
Nancy Harkins, Gerald McMullen, Caroline Hughes and Melissa Haines, who filed a Complaint against
Sunoco Pipeline, L.P. (“SPLP,” “Respondent,” or “Company”’) at Docket No. C-2018-3006116, and
concurrently filed a Petition for Interim Emergency Relief against SPLP at Docket No. P-2018-3006117
on November 19, 2018. These dockets have been consolidated. The Flynn Intervenors petitioned to
intervene in the instant matter averring that they are individuals from Delaware or Chester Counties
residing and/or working in close proximity to SPLP’s Mariner East pipelines. The Flynn Intervenors are
represented by counsel. '



L. BACKGROUND

Ik The instant proceeding was initiated by the filing of I&E’s Complaint
against Sunoco Pipeline, L.P. a/k/a Energy Transfer Partners (“SPLP” or “Company”) on
December 13, 2018, alleging violations of the United States Code, Code of Federal
Regulations and Pennsylvania Code that I&E avers were discovered during an
investigation of I&E’s Safety Division of an ethane and propane leak that occurred on
SPLP’s Mariner East 1 (“ME1”) pipeline on April 1, 2017, in Morgantown, Berks
County, Pennsylvania. The leak did not result in a fire, explosion or cause any personal
injury.

28 The I&E Safety’DiVision determined that the leak was attributed to
corrosion and this determination led the I&E Safety Division to examine SPLP’s
corrosion control program, including its cathodic protection practices.? In short, I&E
alleged that SPLP’s corrosion control program was deficient as it relates to ME1 under
practices and procedures that were in effect during the time of the April 1, 2017 leak in
Morgantown. Those practices and procedures have since been revised and the revised
procedures have been implemented upon the acquisition of control of SPLP by Energy
Transfer Company (“ETC”) and the implementation of ETC protocols.

3. After receiving an extension of time, SPLP filed a timely Answer and
raised New Matter to I&E’s Complaint on January 31, 2019. By Secretarial Letter dated

February 22, 2019, I&E was granted an extension of time until March 4, 2019 to file a

2 Cathodic protection is a method of controlling corrosion on the surface of a metal pipeline by supplying
electrical current.



Reply to SPLP’s New Matter. I&E and SPLP actively engaged in extensive settlement
negotiations during the first quarter of 2019 and on March 1, 2019, the Parties announced
by letter that they had that day achieved a settlement-in-principle and requested to hold
the matter in abeyance pending the filing of a settlement agreement. On April 3, 2019,
I&E and SPLP filed a Joint Petition for Approval of Settlement resolving all issues
between I&E and SPLP in the instant matter.

4. During the pendency of the settlement negotiations that ultimately
culminated in the Joint Petition for Approval of Settlement, several persons and entities
sought to intervene in this matter: Thomas Casey on December 21, 2018; West Goshen
Township on January 18, 2019; Josh Maxwell on February 8, 2019; West Whiteland
Township on February 11, 2019; Edgmont Township on March 19, 2019; and the Flynn
Intervenors on June 11, 2019. 1&E and SPLP recognized these interests by expressly
including language in the Joint Petition for Settlement which provided an opportunity for
any interested entity or person to file comments to the Settlement Agreement followed by
a reply comment period for I&E and SPLP. The Joint Petition for Approval of
Settlement was submitted to the Commission directly for its review and consideration of
the outstanding Petitions to Intervene.

5. By Commission Order entered June 10, 2019, the matter was referred to the
Office of Administrative Law Judge (“OALJ”) for further proceedings.

6. On June 28, 2019, I&E and SPLP filed an Addendum to April 3, 2019 Joint

Petition for Approval of Settlement to expand the time in which a party may elect to



withdraw from the Settlement Agreement should the Settlement Agreement be modified

in any way.

7.

The matter was assigned to presiding ALJ Elizabeth H. Barnes issued the |

July 15, 2019 Order that granted the Petitions to Intervene. While granting the Petitions

to Intervene, including permitting the intervention of the Flynn Intervenors, ALJ Barnes

provided the opportunity for all Intervenors to file Comments regarding the Joint Petition

for Approval of Settlement filed by I&E and SPLP.

8.

ALJ Barnes further held as follows:

I&E and [SPLP] have entered into a Settlement in full resolving the
Complaint in this proceeding and although intervention is granted,
intervenors have no rights that survive discontinuance of this proceeding.
Petitioners must take the case as it stands at the time of intervention and
cannot raise issues substantially beyond the scope of the Complaint,
particularly where, as here, this matter is settled.

Pa. Pub. Util. Comm’n, Bureau of Investigation and Enforcement v. Sunoco Pipeline,

L.P., Docket No. C-2018-3006534 (July 15, 2019 Order) at 14-15.

9.

Judge Barnes also stated that:

In granting intervention, the Intervenors will be required to take the case as
it currently stands seven months after the filing of the Complaint
commencing this proceeding and following the submission of a settlement
petition. The orderly progress of the case will be maintained, the issues
will not be significantly broadened, and the burden of proof will not be
shifted. Imtervenors will be precluded from introducing evidence into
the record.

Id. at 17 (emphasis added).

10.

On August 12, 2019, the Flynn Intervenors filed their Comment in

Opposition to Proposed Settlement.



11.  Throughout the Flynn Comment, extra-record statements are made and
extra-record exhibits are referenced or appended. For example, the Flynn Comment
impermissibly appended the expert report of Matergenics Materials and Energy Solutions
as an evidentiary exhibit. The Flynn Comment also references numerous newspaper
articles and information from websites.

12.  Additionally, the Flynn Comment raises issues substantially beyond the
scope of I&E’s Complaint and that are directly relevant to the Flynn Intervenors’
proceeding at Docket No. C-2018-3006116. For example, only ME1 is involved in the
instant matter while the Flynn Comment discusses all Mariner East pipelines. Flynn
Comment at 4.

13.  As the injection of extra-record material and issues beyond the scope of the
I&E Complaint proceeding runs afoul of the July 15, 2019 Order and deprives I&E of
due process, I&E moves to strike the offending portions of the Flynn Comment as
identified below.

II. MOTION TO STRIKE

14.  The Flynn Comment presents or mentions the following statements,

documents, records and materials that have not been made part of the record:

a. The statement regarding the reported revenue of SPLP’s parent
company. (Flynn Comment at 2, footnote 1);

b. The statement that I&E lacked important safety information from
SPLP after ME1 began to transport hazardous liquids. (Flynn
Comment at 2, footnote 2);

C. The statement that a resident observed hazardous vapor hissing out
of the ground. (Flynn Comment at 5);



The statement that closing valves at either end of a pipeline will not
stop the release of hazardous liquids and did not stop such release in
this accident. (Flynn Comment at 5);

The statement that the pipeline was purged with nitrogen “at some
point” on April 2, 2017. (Flynn Comment at 6);

The entirety of Exhibit A of the Flynn Comment: Preliminary
Comments on Proposed BI&E/Sunoco Morgantown Settlement by
Matergenics Materials and Energy Solutions, as well as the
description of the contents of Exhibit A. (Flynn Comment at 7 and
39-41);

The statement that ETC earned $54 billion in revenue in 2018 and
hyperlink. (Flynn Comment at 10);

The reference to the Pennsylvania Department of Environmental
Protection’s (“DEP”) News Release concerning the moratorium on
clean water permit approvals and hyperlink. (Flynn Comment at

10);

The statement pertaining to fines issued by DEP. (Flynn Comment
at 10);

The statements concerning SPLP’s purported notification to
residents regarding the April 1, 2017 leak. (Flynn Comment at 13);

The statements that SPLP concealed or destroyed a 75-foot section
of pipeline as it was in poor condition and corroded. (Flynn
- Comment at 16);

The statement that SPLP engaged in “a coverup” with respected to a
purported “missing” 75-foot section of pipe. (Flynn Comment at
17);

SPLP accident data and hyperlink. (Flynn Comment at 17-18);

SPLP’s alleged violations of laws and regulations subject to DEP’s
jurisdiction and hyperlink. (Flynn Comment at 22);

The eleven examples of SPLP’s alleged deceitful, dishonest and
unlawful conduct and hyperlinks. (Flynn Comment at 23-33);



p- References made to a proceeding before the Environmental Hearing
Board. (Flynn Comment at 34);

g. The statements concerning the analysis set forth in the Matergenics
report. (Flynn Comment at 40-41);

L The statements concerning the Quest risk assessment model. (Flynn
Comment at 42);
S. The statements and picture of a 2015 liquid ethane pipeline accident

that occurred in Follansbee, West Virginia. (Flynn Comment at 42);

t. The Fractracker map of Mariner East 2°s proposed route and
hyperlink. (Flynn Comment at 43);

u. The statements concerning prior expert testimony regarding the
ability to evacuate and the Quest risk assessment model. (Flynn

Comment at 44); and

V. The Fractracker maps of population density in Chester and Delaware
Counties and hyperlink. (Flynn Comment at 44-45).

15. A copy of the Flynn Comment illustrating the portions in which I&E moves
to strike has been appended as “Attachment A.”

16.  The Flynn Intervenors’ attempt to introduce and rely upon the
aforementioned extra-record evidence should be rejected. It is well settled that
intervenors take the record as they find it at the time of intervention. Pa. Pub. Util.
Comm'n, Bureau of Investigation and Enforcement v. West Penn Power Co., Docket No.
C-2012-2307244, Opinion and Order (entered Aug. 29, 2013) at 11, citing, Final
Rulemékz'ng for the Revision of Chapters 1, 3 and 5 of Title 52 of the Pennsylvania Code
Pertaining to Practice and Procedure Before the Commission, Docket No. L-00020156
(Order entered Jan. 4, 2006). When the Flynn Intervenors’ intervention was granted on

July 15, 2019, the I&E Complaint proceeding was fully resolved and the Joint Settlement



Petition had been filed for approximately three-and-a-half months. Accordingly, the
Flynn Intervenors should not be permitted to open' a pandora’s box of extra-record
evidence at the eleventh hour and especially since I&E and SPLP fully resolved all issues
raised by I&E in its investigation.

17.  ALJ Barnes indeed recognized the settled procedural posture of the instant
proceeding and instructed the Flynn Intervenors that they have no rights that survive the
discontinuance of the case and are prohibited from introducing evidence into the
proceeding. Pa. Pub. Util. Comm’n, Bureau of Investigation and Enforcement v. Sunoco
Pipeline, L.P., Docket No. C-2018-3006534 (July 15, 2019 Order) at 14-15 and 17.

18.  The Flynn Comment brazenly ignores this clear directive and includes a
kitchen sink-full of extra-record evidence in a thinly veiled attempt to break apart the
I&E and SPLP Settlement Agreement and force the litigation of a settled matter. I&E
asserts that it is the strategy of the Flynn Intervenors to utilize the investigative work
product and engineering expertise of I&E, as well as conduct discovery in the instant
matter, in order to support their own pending Complaint proceeding at Docket No. C-
2018-3006116. See Flynn Comment at 46-48.

19.  Furthermore, any consideration of the Flynn Intervenors’ extra-record
evidence would violate I&E’s due process. “The Commission, as an administrative body,
is bound by the due process provisions of constitutional law and by the principles of
common fairness.” Hess v. Pa. Pub. Util. Comm’n, 107 A.3d 246, 266 (Pa. Cmwlth.
2014); Bridgewater Borough v. Pa. Pub. Util. Commission, 124 A.2d 165 (Pa. Super.

1956); McCormick v. Pa. Pub. Util. Commission, 30 A.2d 327 (Pa. Super. 1943).



“Among the requirements of due process are notice and an opportunity to be heard on the
issues, to be apprised of the evidence submitted, to cross-examine witnesses, to inspect
documents, and to offer evidence in explanation or rebuttal.” Hess v. Pa. Pub. Util.
Comm’n, 107 A.3d 246, 266 (Pa. Cmwlth. 2014); Davidson v. Unemployment
Compensation Bd. of Review, 151 A.2d 870 (Pa. Super. 1959); In re. Shenandoah
Suburban Bus Lines, Inc., 46 A.2d 26 (Pa. Super. 1946). 1&E is simply deprived of any
attempt to question the experts at Matergenics Materials and Energy Solutions or
otherwise challenge the relevancy or truthfulness of the multitude of hearsay statements
set forth in the Flynn Comment absent an evidentiary hearing. However, no evidentiary
hearing can or should be held at this juncture since the matte_r has been fully resolved.

20.  In the event that I&E’s Motion to Strike is denied, I&E requests an
opportunity to file a written response to Exhibit A of the Flynn Comment - Preliminary
Comments on Proposed BI&E/Sunoco Morgantown Settlement by Matergenics Materials
and Energy Solutions — as well as the extra-record statements and references that are
identified in Paragraph 14, supra.

21.  Based on the foregoing, the extra-record evidence set forth in the Flynn
Comment and as highlighted above and attached hereto should be stricken and

disregarded by the presiding ALJ.



III. CONCLUSION

WHEREFORE, the Bureau of Investigation and Enforcement respectfully requests
that Administrative Law Judge Elizabeth H. Barnes grant its Motion to Strike the extra-
record evidence in the Flynn Comment in Opposition to Proposed Settlement and
disregard said portions of the Flynn Comment in the disposition of the above-captioned
matter.

Respectfully submitted,

Setoe
Stephanie M. Wimer

Senior Prosecutor
PA Attorney 1.D. No. 207522

Michael L. Swindler
Deputy Chief Prosecutor
PA Attorney 1.D. No. 43319

Pennsylvania Public Utility Commission

Bureau of Investigation and Enforcement

Commonwealth Keystone Building

400 North Street

Harrisburg, PA 17120

(717) 772-8839

stwimer@pa.goyv

Dated: September 16, 2019

10



Attachment A



LAW OFFICES
PINNOLA & BOMSTEIN

MICHAEL $. BOMSTEIN
PETER ]. PINNOLA

ELKINS PARK OFFICE 100 SOUTH BROAD STREET. SUITE 2126 MT. AIRY OFFICE
8039 OLD YORK ROAD PHILADELPHIA. PA 19110 7727 GERMANTOWN AVENUE. SUITE 100
ELKINS PARK, PA 19027 (215) 5928383 PHILADELFHIA. PA 19119
(215) 6353070 FAX (215) 5740699 (215) 2485800
FAX (215) 6353944 EMAIL mbomstein@gmall.com
REPLY TO:
Center City

August 12, 2019
Via Electronic Filing

Rosemary Chiavetta, Secretary
Pennsylvania Public Utility Commission
Commonwealth Keystone Building

400 North Street, Second Floor
Harrisburg, PA 17120

Re: BI&E v. Sunoco Pipeline L.P., Docket No. C-2018-3006534
FLYNN INTERVENORS’ COMMENT IN OPPOSITION TO
JOINT PETITION OF BI&E AND SUNOCO FOR
APPROVAL OF SETTLEMENT
Dear Secretary Chiavetta:
Attached for electronic filing with the Commission is Flynn Intervenors’ Comment in
Opposition to the Joint Petition of BI&E and Sunoco for Approval of Settlement in above-

captioned proceeding.

If you have any questions regarding this filing, please contact the undersigned.

MSB:mik

cc: Judge Barnes (Via email and First Class Mail)
Per Certificate of Service
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L Introduction

The PUC Bureau of Investigation and Enforcement (“I&E”) launched an investigation
into Sunoco Pipeline L.P.’s (“Sunoco” or “SPLP”) pipeline integrity practices following an
accident involving a release of hazardous, highly volatile liquids (“HVLs™) from the Mariner
East 1 (“ME1”) pipeline in Morgantown, PA that was discovered by a landowner on April 1,
2017.! Ten months later, in February 2018, I&E sought detailed information from Sunoco
regarding the hazards associated with MEI, including the population within its immediate and
delayed ignition impact zones.? Twenty months later, obviously dissatisfied with Sunoco’s
response to the investigation, I&E filed its Complaint in the instant proceeding.

The I&E Complaint asserts that data furnished by Sunoco demonstrates the leak was
caused by corrosion, and that the corrosion was brought on by ignoring both federal regulations
and standard (NACE) engineering practices.

Sunoco denies the allegations, but notably fails to explain the cause of the corrosion or
the cause of the leak. The company even goes so far as to suggest, implausibly, that the absence
of metal does not imply the presence of corrosion.

The parties (I&E and Sunoco) on April 3, 2019 jointly filed a petition for approval of a
proposed settlement. While the Complaint explicitly expresses concem that the entire ME]

pipeline might be corroded, the proposed settlement appears to be geographically limited to one




small segment of the pipeline.3 Moreover, even though the equally ancient 12-inch “Point Breeze
to Montello” workaround pipeline is in the same right of way as ME1, and is now being used by
Sunoco to transport hazardous, highly volatile liquids, it is not part of the proposed settlement.

I&E and Sunoco now seek Commission approval of the proposed settlement in its
entirety. They ask that the entire settlement be rejected if any part of it is rejected.

52 Pa. Code § 69.1201 sets forth standards for evaluation of a proposed settlement. The
Commission is given ten factors to consider in its evaluation. In addition, ALJ Barnes has invited
all intervenors to comment on the issues they would raise if the settlement were rejected and to
explain how their interests would be affected if the settlement were accepted.

Flynn Intervenors (“Flynn Intervenors” or “the Intervenors™) also contend that the
Commission’s decision on the proposed settlement must factor in the effect it may have on the
pending Flynn case.

Below, Intervenors address all of the issues noted above and argue that the proposed
settlement must be rejected.

II. The History of the Case

Meghan Flynn, Rosemary Fuller, Michael Walsh, Nancy Harkins, Gerald McMullen,
Caroline Hughes and Melissa Haines hereby adopt by reference the history of this proceeding
detailed in the Commission’s Opinion and Order and entered June 10, 2019, and as further set

forth in the ALJ’s July 15, 2019 Order granting Petitions to Intervene (“the Order™). The Order

3 The IZE Complaint states that the ME1 pipeline has five segments. (] 14). Segment 11190 runs from Twin Oaks
to Montello. (] 18). An Inline Inspection (“ILI”) run was conducted on Segment 11190 in 2017. (1 36). The
proposed settlement calls for development of an ME1 corrosion growth rate based on that most recent ILI run; i.e.,
data gleaned from the limited 2017 ILI run for Segment 11190. That suggests either that (a) the parties will be
limiting the scope of the Remaining Life Study to Segment 11190—which does not include Chester County or
Delaware County—or (b) the parties plan to draw inferences regarding system-wide corrosion growth rate based on
data from only one of the five segments, without performing an ILI run for the remaining four.

3




granted petitions to intervene of the Flynn Intervenors as well as West Goshen Township, West
Whiteland Township, Upper Uwchlan Township, Edgmont Township, Josh Maxwell, and
Thomas Casey. The Order further permitted all intervenors not agreeing to the proposed
settlement to (1) state the reasons why; (2) delineate the issues they would raise if the settlement
were rejected; and (3) outline how their interests would be affected if the settlement were
accepted.

Flynn Intervenors are the Complainants in the proceeding docketed in the Commission at
C-2018-3006116 and P-2018-3006117. Their complaint raises public safety concems over the
construction and operation of the Mariner East pipelines in Delaware and Chester Counties.
More particularly, Flynn Intervenors complain inter alia that Sunoco’s “public awareness
program” is inadequate; the siting of pipelines in their vicinity is reckless and dangerous; and the
existing ME1 and 12-inch workaround pipelines are not being maintained safely.*

Flynn Intervenors’ request for relief in their Second Amended Formal Complaint
includes relief with respect to the condition of the ancient 8-inch and 12-inch pipelines. The
request is very similar in some respects to I&E’s prayer for relief in the instant proceeding. For
all the reasons set forth below, Flynn Intervenors request that the proposed settlement be
rejected.

III. Factual Background

a. The Morgantown Accident

On April 1, 2017, at 3:57 p.m., the ME1 pipeline segment identified as the 8-inch
Twin Oaks to Montello (identification number ‘1 1190) was discovered by a resident to have

experienced a leak at station 2449+12 at 5530 Morgantown Road, Morgantown, Berks

% Intervenors’ brief description above is not a substitute for or modification of their Second Amended Formal
Complaint, which pleading speaks for itself.

4




County, Pennsylvania. The pipeline was transporting an ethane/propane mixture at the time
the accident was discovered.

ground, The resident informed Sunoco, which dispatched a technician to the site shortly
thereafter. The technician arrived at 5:04 PM on April 1, 2017, and confirmed the leak.

At no time on April I** did Sunoco notify neighborhood residents that ME1 was
leaking combustible gas.

Pursuant to 49 CFR § 195.50(b) of the federal pipeline safety regulations (relating to
reporting accidents in which there is a release of five (5) gallons or more of hazardous
liquids), SPLP filed an accident report with PHMSA that reported a release of twenty (20)
barrels (840 gallons).®

The leak occurred between the Beckersville pump station and the Elverson block
valve —a distance of approximately seven (7) miles —and was isolated by shutting down the pump
noted-herein; the-aet of

station and block valve.

b. The Morgantown Investigation
On April 1, 2017 at approximately 6:30 PM, SPLP notified I&E’s Safety Division of
the leak by making a telephone call to the manager of the Safety Division. On April 2,2017,

an I&E pipeline inspector visited the accident site, but was unable to inspect the facility

5 Neither Sunoco, PHMSA, nor the PUC has publicly clarified whether this represents the total amount
released, or, more probably, just the amount that was released between the time Sunoco learned of the accident
and the time it stopped the release, which was apparently sometime the next day, April 2, 2017. Sunoco has
not provided an estimate of how long ME1 had been leaking because Sunoco did not detect the accident; it
may in fact not know how long the accident had been underway before discovery by the resident, nor the total
amount of HVLs released.




because, as noted above, the pipeline was still releasing combustible vapor. At-seme-peint
on-April 22 the line-was purged with nitrogen.

On April 3,2017, I&E pipeline inspectors visited the site again to examine the
affected pipeline. SPLP crews excavated and exposed the pipeline, which was then cleaned.

Visual examination of the pipe demonstrated localized corrosion at the bottom of the
pipe in the six o’clock position. SPLP cut out a portion of the pipe and an eight-foot section
of this portion was sent to a laboratory for analysis. Laboratory analysis of this section of the
pipeline attributed the failure to corrosion, and this cause is also reflected in Sunoco’s report
of the accident to PHMSA. To date, the extent of corrosion in the eight-foot section has not been
disclosed publicly.

As alleged in the I&E Complaint, Sunoco repaired the pipeline by welding an eighty-three-
foot section into it. Neither Sunoco nor I&E has explained how and why an eighty-three-foot piece
of pipe was placed in spot from which an eight-foot section was removed.

Based on the laboratory findings as well as other data accumulated prior to the filing
of the Complaint on December 13, 2018, I&E averred in its Complaint against Sunoco that
it had reason to believe that the entire ME] pipeline suffered from the same problems
disclosed in the Morgantown incident. Specifically, § 39 of the I&E Complaint alleges:

While the data reviewed was largely specific to the site of the
leak, SPLP’s procedures and overall application of corrosion
control and cathodic protection practices are relevant to all of
MEI1 and, thus, I&E alleges that there is a statewide concern
with SPLP’s corrosion control program and the soundness of
SPLP’s engineering practices with respect to cathodic
protection.

(Emphasis added).

“Statewide concern” necessarily includes Chester County as well as Delaware

County.




c. Material Allegations of the I& E Complaint

I&E filed its Complaint against Sunoco on December 13, 2018, more than twenty
months after the Morgantown accident was discovered. The Complaint made numerous
allegations of improper pipeline maintenance on ME1.

The 1&E Complaint alleged that Sunoco illegally:

() failed to achieve a standard greater than a negative cathodic potential of -850

mV;

(b) failed to monitor extemnal corrosion adequately;

(c) performed side drain measurements that ignored the fact that current had been
flowing away from the pipeline;

(d) conducted close interval potential surveys (“CIPS”) of ME1 that showed that only
“on” potentials were méasured, leading to incomplete data;

(e) failed to correct an identified deficiency in corrosion control despite obvious
metal loss;

(f) failed to maintain sufficient records to demonstrate adequate corrosion control;

(g) failed to perform in-line inspection (“ILI”) testing frequently enough;

(b) failed to explain how CIPS metrics would be obtained, evaluated and

accomplished;




(1) failed to identify certain features, such as rectifiers, areas with parallel pipelines
and overhead power lines, despite the fact that such information is critical in the
determination of the validity and accuracy of the test results;

(j) conducted an inspection using an ILI tool to detect anomalies in the pipeline and
measure corrosion but that the tool failed and Sunoco improperly waited another year to
conduct the ILI inspection; and

(k) despite that the fact that the 2017 ILI inspection indicated metal loss, Sunoco
failed to note or mention corrosion anywhere in its reports on the 2017 ILI inspection.

IV. The Proposed Settlement

1&E’s Complaint raises a number of critical public safety concerns related to the Mariner
East pipelines. The proposed settlement of the Complaint does not fully address those concerns
and does not provide for the future safe, adequate and reasonable operation of the Mariner East
pipelines.

In general, the proposed settlement leaves Sunoco with far too much discretion to
proceed in whatever way best serves its own interests and provides too little oversight. The terms
of the proposed settlement provide largely illusory or non-existent relief to the public.

The relief that the proposed settlement might provide is inadequate to ensure that
Sunoco’s pipelines will be operated and maintained safely. The proposed settlement relies on a
number of Sunoco’s unsupported claims. It is unreasonable to base a settlement on such
assertions without transparency in regard to supporting documents and evidence.

Given Sunoco’s repeated violation of agency orders as well as recent settlement

agreements, relying on Sunoco to fulfill its obligations under the proposed scttlement is




unreasonable. Moreover, the proposed settlement fares poorly under an analysis of the standards
and mandatory factors listed under 52 Pa. Code § 69.1201.

a. The Proposed Settlement Terms are Largely Illusory and/or
Contain No Additional Relief Beyond the Status Quo

For the settlement to be in the public interest, it must provide significant relief that is
beneficial to the public and commensurate with the alleged conduct. While there is some
beneficial substance contained in the proposed settlement terms, much of it is illusory, and much
of the rest does not impose relief beyond the status quo.

As a whole, the proposed terms do not provide relief commmensurate with the alleged
conduct. In all pertinent respects the proposed settlement leaves the perpetrator of alleged
violations of statute and regulation in charge of all significant decisions relating to pipeline
maintenance and remediation.

The terms of the proposed settlement are broken into lettered paragraphs as follows: (A)
Civil Penalty; (B) Remaining Life Study; (C) In-Line Inspection and Close Interval Survey
Frequency of ME1; (D) Revision of Procedures; (E) Implementation of Revised Procedures; and
(F) Pipe Replacement as It Relates to Corrosion. Of these, the latter three (D, E, and F) in fact
lack any relief whatsoever.

Specifically, (D) merely claims that before I&E filed its Complaint, Sunoco had already
taken action that purportedly *addressed” part of the Complaint’s concerns. Because (D) reflects
changes that Sunoco made before and independent of the Complaint—let alone the settlement—
it provides no new relief. (E) is precisely the same.

(F) is a mere clarification of the terms in favor of Sunoco, and agreement that Sunoco
will do what it is already required to do, namely, comply with “applicable Federal regulations,”

and its own policies. Again, (F) provides no relief.




The civil penalty (A) provides no meaningful relief because it imposes no credible

deterrent on Sunoco.-Sunoee-is-a-unite

The relief provided by the Remaining Life Study (B) is largely illusory. Under the terms
of the proposed settlement, Sunoco will identify three experts, one of whom I&E will select to
conduct the Study.

This perfunctory process leaves most of the decision to Sunoco with no articulated
standards for I&E oversight. Foxes and henhouses come readily to mind. Transparently, Sunoco
will choose friendly options. It is unclear how Sunoco managed to extract this concession from
1&E, but it casts significant doubt over the entire proposed Study.

When suggesting the pool of self-selected experts, the proposed settlement requires

Sunoco to disclose whether the individual has worked on ME1, but not other Sunoco or Energy
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Transfer pipelines, or even the various other Mariner East pipelines. Any such work presents a
conflict of interest.

In describing the selection process, I&E and Sunoco use the term “independent” to
characterize a choice made by a party whose misconduct has been called into question in this
proceeding. Sunoco has a significant stake in the outcome of this case. Giving Sunoco control
over the process and calling that “independent” is an abuse of the English language. In all
pertinent respects the proposed settlement leaves the alleged perpetrator of violations of statute
and regulation in charge of all significant decisions relating to pipeline maintenance and
remediation.

It is entirely beside the point that Sunoco must identify three possible experts. Sunoco has
no business doing the initial choosing. I&E can easily select an expert and Sunoco can disclose
its prior relationships.®

Even if the “independent” expert were to conduct a legitimate study, the expert has no
enforcement authority to ensure necessary action is taken to repair or retire unsafe sections of
pipe, and the Joint Settlement Proposal creates no process for I&E to verify, validate, or direct
improvements based on the study. The proposed settlement would leave all of that in Sunoco’s
hands. Similarly, the proposed annual updates to the study do not set forth any requirements for
ongoing evaluation, but merely require Sunoco to report the evaluation process it is using.

In addition to these flawed provisions, the Remaining Life Study is not additional relief
above and beyond what Sunoco was already going to have to do independent of this proposed
settlement. Governor Wolf, in coordination with DEP, already has caused the Commonwealth to

stop issuing additional permit approvals to Energy Transfer entities such as Sunoco due to “a

8 Intervenors’ own expert, Dr. Zee, can also identify other experts if I&E is interested. Alternatively, I&E can
identify a disinterested party to make the selection.
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failure by Energy Transfer and its subsidiaries to respect our laws and our communities.” The
Governor also called upon the PUC to require a remaining life study of ME1 and thoroughly
evaluate the safety of ME1. See press release, “Governor Wolf Issues Statement on DEP Pipeline

Permit Bar, February 8, 2019, available at www.governor.pa. oov/eovernor-wolf-issues-

statement-dep-pipeline-permit-bar.

Under the proposed settlement, Sunoco’s only post-Study obligation is to (a) prepare an
annual report setting out its plans for the next year; (b) conduct a Close Interval Survey of ME1;
and (c) seek to collaborate with I&E to agree upon a mutually acceptable ILI interval period. See
Section (C) of the proposed settlement.

No provision is made for resolution of disagreements with I&E on these limited
obligations. If Sunoco and I&E do not reach “a mutually acceptable ILI interval period” pursuant
to Section C.a. of the proposed seitlement, there is nothing barring Sunoco from simply choosing
1o never do an ILI run again. In other words, the second paragraph of Section C.a. of the
proposed settlement provides only illusory relief.

In fact, given that Sunoco argues on page 7 of SPLP’s Statement that In-Line
“nspections on an annual basis would not provide meaningful information in terms of corrosion
control,” it is foreseeable at the outset that Sunoco and I&E will not agree on an ILI interval
period, and Sunoco will simply do what it would have in the absence of this settlement. The
substance of Section C is therefore largely illusory as well.

Remarkably, Sunoco itself disparages the terms of the settlement in its Statement. At
pages 6 and 7 of the Statement, Sunoco writes, “Regarding the remaining life study...the concept

is wholly inconsistent with the federal safety regulations...”
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At page 7 of its Statement, Sunoco writes that annual ILI “would not provide meaningful

information in terms of corrosion control.” The proposed settlement terms call for two ILI runs at

an 18-month interval, scarcely different than the annual inspections Sunoco disparaged.

Looking at the terms of the proposed settlement, there is very little meaningful content
for the benefit of the public. The substance consists mostly of a trivial fine, a pro forma study by
an expert selected by Sunoco, and a few more inspections. The settlement fails to provide an
analysis of the public safety risk of Mariner East or how that risk would be mitigated by
application of the proposed settlement terms. Quite simply, the proposed settlement has no
“teeth” through which to require fixes to identified problems in order to make the public safer.

b. Any Relief Provided is too Narrow to Ensure Sunoco’s
Pipelines Will Be Operated and Maintained Safely

To the extent any relief provided in the complaint is not wholly illusory, it is clearly
inadequate. The I&E Complaint seeks a remaining life study on ME1 due to a corrosion-caused
leak on an 8-foot segment of a 300-mile-long 87-year-old pipeline. It also requests annual ILI
runs for all “SPLP bare steel and poorly coated pipelines in Pennsylvania.”

While the proposed settlement touches on each of these requests, it does not satisfy them.

I&E’s Complaint at 39 alleged:
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While the data reviewed was largely specific to the site of the leak,
SPLP’s procedures and overall application of corrosion control and
cathodic protection practices are relevant to all of ME1 and, thus,
I&E alleges that there is a statewide concern with SPLP’s
corrosion control program and the soundness of SPLP’s
engineering practices with respect to cathode protection.
(Emphasis added).

While I&E has expressed a “statewide concern,” it is unclear from the proposed
settlement whether the focus of the proposed ILI runs is limited to Segment 11190 or the entire
ME]1 pipeline. Nothing in the Joint Petition suggests that the remainder of the ME1 pipeline is
going to be examined or replaced if necessary, as part of the ILI process.

The ILI program in the proposed settlement appears to be carefully designed to keep
Sunoco from being responsible for detecting corrosion. It provides no assurance that the entire
pipeline will be examined to develop a baseline corrosion measurement. Moreover, the decision
as to whether to replace pipe (or not) is left in Sunoco’s hands, much as it always has been, and
the settlement changes nothing in that regard.

The proposed settlement also ignores the fact that Sunoco has failed to detect anomalies
in previous ILI runs. As I&E reported in § 36 of its Complaint, in 2016 Sunoco conducted an ILI
but “the tool failed and no data was available from the 2016 inspection.” Further, an inspection
was done in 2017—just prior to the discovery of the leak—in which metal loss was found but
“corrosion is not noted or mentioned anywhere in SPLP’s reports regarding the 2017 ILI
inspection.”

Thus, in one instance the tool failed completely and in the next the tool worked but
Sunoco did not pay attention to what it found. More important for present purposes is Sunoco’s

evasive answer to I&E’s straightforward allegation that 1oss of metal near the leak in

Morgantown demonstrates corrosion. Instead of admitting the loss of metal demonstrates
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corrosion, the company responds that metal loss only shows inadequate protection at that one
point. The obvious existence of corrosion was of great concem to I&E and the agency suggested
it might mean a system-wide problem. The fact that I&E asserted (a) there obviously was
corrosion and (b) Sunoco never mentioned it in its report, is never addressed.

This kind of evasive parsing of language underscores why Sunoco cannot be trusted.
Moreover, if the 2016 ILI failed completely, and the 2017 run produced results Sunoco chose to
ignore, there is no reason to believe that ILI inspection can be relied upon to resolve I&E’s very
real concerns. For any ILI program to be successful going forward, the proposed settlement must
address why it was not successful in the past. The proposed settlement fails to address this
critical issue.

Regarding the remaining life study, the obvious rationale for this request in the
Complaint is that problems related to age could well pervade the entire 300 miles length of the
pipeline. The 12-inch pipeline that now has become part of the workaround pipeline also went
into service in the 1930s. The 12-inch workaround pipeline has also experienced hazardous
liquids accidents in both Chester and Delaware Counties, as recently as June 2018. There is no
reason to believe that the 12-inch workaround pipeline is in any better condition than ME1.

The Commission is not required to wait for I&E to file a new petition for the 12-inch
workaround pipeline; it has plenary authority to initiate its own investigation and take such other
action as may be needed to assure safe, adequate and reasonable service. See, 66 Pa.C.S. §§ 501
and 1501. Nothing prohibits the Commission from imposing operating requirements above and
beyond minimum state and federal regulatory standards.

The fact, therefore, that no regulation specifically requires remaining life studies on

ancient pipelines should not prevent the Commission from taking whatever steps are reasonably
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required to mitigate the probability that Sunoco HVL pipeline failures will continue to occur.
This proposed settlement falls short of taking those necessary steps.

¢. The Proposed Settlement Lacks Transparency Regarding Key Public Safety Issues

How an eight-foot section came to be replaced by a new 83-foot section is not even
hinted at in the I&E complaint, and is certainly not resolved through the proposed settlement.

It is unclear from the I&E complaint whether Sunoco (a) initially removed 83 feet of pipe
and sent only 8 feet to the laboratory, or (b) initially removed only 8 feet but later removed an
additional 75 feet. In either event, the condition of the other 75 feet is not described in the
Complaint and the whereabouts of that additional 75-foot portion of pipe is not disclosed either.

Intervenors believe-and therefore-avert

Intervenors believe and therefore aver that at all pertinent times Sunoco was aware that

the entire 83-foot section that was removed could be the subject of Commission action based
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upon Sunoco’s violation of the aforesaid statutes and regulations. Intervenors-believe-and
therefore-aver thatif the-Commission-had become-aware of the-true-condition-of the 75-foot
seement that-it-may-have-shut-the-pipeline-down-indefinitely-

Sunoce’s-conduct with-respect to-the missing 75-foet pipe-section-is-nothing less-than-a
coverup-and-an impertant reason-not-to-approve-the propesed-settiement:

An additional reason for concern based on lack of transparency is that both I&E and
Sunoco seem anxious not to address the condition of ME1 beyond either the 8-foot section.
Moreover, the condition of the 12-inch pipeline has not been addressed in the proposed
settlement, even though that line is almost as old as the 8-inch line and it is in the same right-of-
way.

Sometime between the date of the detection of the Morgantown leak on April 1, 2017 and
December 13, 2018, when the I&E Complaint was filed, Sunoco allegedly revised certain
unspecified practices which, presumably, were associated with development of the leak and/or
the corrosion that was examined in the lab.

The Joint Petition, however, makes a point of not being more specific as to what Sunoco
practices were problematic; why it was necessary to revamp those practices; and whether the
practices also involved the remaining 1,500,000 feet of ME1.

The Joint Petition also fails to disclose how much of the 300 miles of line previously was
replaced. Even in the unlikely event it was as much as half, that implies that over 750,000 feet of
pipeline could still experience corrosion due to age, poor cathodic protection or contact with soil.

PHMSA s web-site-also-contains-data-abeut accidents-on-Sunoco-pipelines;-as-self-
reperted-by-Sunoee-to- PHMSA-During the-perio d-January-2005-through-June 2019 Suneeo

reported-322 hazardous-liquids-pipeline-aceidents:
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In Appendix B of the Joint Petition, Sunoco claims that PHMSA in 2010 and 2013 found

that ME1 passed muster and that PHMSA endorsed Sunoco practices that the I&E Complaint
unreasonably called into question. It should be noted, however, that HVLs were not flowing
through ME1 until 2014.

Sunoco has consistently lacked transparency with the public, local governments, and
agencies overseeing the Mariner East project. The large information gaps in the proposed
settlement would pave the way for that dangerous practice to continue.

d. Under the Factors and Standards for Evaluating Litigated and Settled Proceedings,
the Settlement should not be Approved

(1) Overview

The core aspect of the proposed settlement is that the facts of the Morgantown accident
need not be determined and that, going forward, Sunoco can be trusted to select a contractor to
make recommendations as to the future of ME1 and the 12-inch workaround pipeline. Section

69.1201 of the Public Utility Code sets forth factors and standards that must be considered by the




Commission in evaluating a proposed settlement. Though the application of these standards and
factors is not as strict in a settlement as in a litigated proceeding, 52 Pa. Code § 69.1201(b), in
both types of proceedings, the Commission still must consider the listed factors, 52 Pa. Code §
69.1201(a) and (c).

Sunoco and I&E have not provided enough information for the Commission to apply
these mandatory factors. For that reason alone, the Commission may not approve this settlement.
Intervenors further submit that I&E’s statement in Appendix A of the Joint Petition for Approval
Petition contains important factual misstatements.

First, while the Terms of Settlement provide in Section B that “SPLP shall provide I&E with
a list of three (3) proposed independent experts... J&E will select one (1) expert from the list,” I&E
misleadingly states in Appendix A only that “SPLP has agreed to retain an independent expert,
selected by I&E.” (Appendix A at12). I&E has agreed to select only from a list provided to it by
Sunoco. Thus, the process is controlled by the party whose misconduct is at the heart of the case.

Second, I&E states in Appendix A that “prior to the initiation of the instant I&E
enforcement proceeding, SPLP had already revised its procedures pertaining to corrosion control
and cathodic protection. Such revisions occurred in 2017 and SPLP fully implemented the revised
procedures by the second quarter of 2018.” (Appendix A at 11-12).

While the I&E Complaint does state “SPLP’s procedures have since been revised.”
(Complaint, § 28), it also states that, “[w]hile the data reviewed was largely specific to the site of
the leak, SPLP’s procedures and overall application of corrosion control and cathodic protection

practices are relevant to all of ME] and, thus, I&E alleges that there is a statewide concern with
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SPLP’s corrosion control program and the soundness of SPLP’s engineering practices with respect
to cathodic protection.” (Emphasis added).

The “site of the leak™ that was evaluated was an eight-foot piece of corroded pipe, or
perhaps a segment a little longer than that. The revision of procedures touted by I&E, therefore,
related to procedures along that small segment only. The condition of the rest of the pipelines and
Sunoco’s practices remain unknown more than two years following the Morgantown accident.
Below, Flynn Intervenors look closely at the fourth, fifth, sixth and seventh factors and argue that
those factors alone militate strongly against approval of the proposed settlement.

(2) The Fourth Factor

The fourth factor relates to Sunoco’s “efforts to change its practices and procedures to
prevent similar conduct in the future.” (Appendix A at 11). Regarding this factor, I&E’s claim is a
red herring. I&E focuses on whether or not it could have won an order requiring Sunoco to conduct
a “remaining life study.”

1&E’s own Complaint makes clear that it has no idea what Sunoco’s practices have been or
what the present conditions are of the two ancient pipelines other than on the eight (8) foot
Morgantown segment. Determining the present condition of the two ancient pipelines, however,
does not require a remaining life study. An order directing that an independent contractor simply
determine the present condition of the two ancient pipelines does not go beyond the relief that I&E
could have expected if it elected to continue prosecution of the case against Sunoco.

At page 12 of SPLP’s Statement, it writes that “SPLP voluntarily revised these procedures
[complained of in the Complaint] prior to the Complaint being filed in this matter, demonstrating
good faith and cooperation with I&E concerning pipeline safety.” According to I&E itself, this

statement is untrue.
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On page 10 of I&E’s Statement in Support of the Joint Petition for Approval of
Settlement (“I&E’s Statement”), it explains that SPLP adopted the unidentified “improved”
procedures due to its purchase by Energy Transfer—not due to a change of heart or effort to
mend its ways. Nonetheless, both I&E (at pages 11-12 of I&E’s Statement) and Sunoco (at page
12 of SPLP’s Statement) assert this change in an attempt to show, pursuant to the fourth factor,
Sunoco “made efforts to modify internal practices and procedures to address the conduct at issue
and prevent similar conduct in the future.” 52 Pa. Code § 69.1201(c)(4).

Because this change in practice was not undertaken “to address the conduct at issue and
prevent similar conduct in the future,” it cannot weigh in favor of approval of the settlement.

(3) The Fifth Factor

The fifth factor is “[t]he number of customers affected and the duration of the violation.”
I&E’s Statement at page 13 remarks that “The April 1, 2017 leak led to a brief shut-down of
ME]1, which impaired the ability of SPLP’s customers to ship product using the pipeline.”

Nowhere does either party state the “number of customers affected,” however. Without
this information, the Commission cannot evaluate the proposed settlement.

(3) The Sixth Factor

a. Overview

Sunoco’s compliance history is the sixth factor identified by I&E in Appendix A. I&E
inexplicably suggests that Sunoco is a good citizen. It writes, “[tJo I&E’s knowledge, the
Commission has not expressly found SPLP in violation of any law or regulation, or directed SPLP

to pay a civil penalty in connection with a violation.” (Appendix A at 14).




In fact, both the Commission and other Commonwealth agencies have found Sunoco to be a
regular, repeat violator. The big picture is one of a scofflaw company which considers fines and
regulatory enforcement merely a cost of doing business.

In the Dinniman case, Judge Barnes noted on page 21 of her Interim Emergency Order
and Certification of Material Question of May 21, 2018 in Docket Nos. P-2018-3001453 and C-
2018-3001451 (“Interimn Emergency Order”), “Sunoco has made deliberate managerial decisions
to proceed in what appears to be a rushed manner in an apparent prioritization of profit over the
best engineering practices available in our time that might best ensure public safety.”

ALJ Barnes in her Interim Emergency Order found that PHMSA had issued Sunoco a notice

of probable violation.-Signifieant

“nadvertent returns”-and-the ME2 pipeline-construetion-was-shut down-for more-than-a month-2

The Environmental Hearing Board (“EHB")-alse-separately-shut-down horizental-directional




ALJ Bames was not alone in her pronouncement. In February of this year, the Governor
himself wrote that “There has been a failure by Energy Transfer and its subsidiaries to respect
our laws and our communities. This is not how we strive to do business in Pennsylvania, and it
will not be tolerated.” See press release, “Governor Wolf Issues Statement on DEP Pipeline
Permit Bar, February 8, 2019, available at www.governor.pa.gov/govemor-wolf-issues-

statement-dep-pipeline-permit-bar.

The proposed settlement entrusts Sunoco to abide by law and contract when it has a
demonstrated history of flouting the law, making settlement agreements, and then violating the
agreements. Indeed, the allegations made by I&E in the instant proceeding, if grounded in data,
also strongly suggest the company has habitually failed to abide by law and regulations designed
1o protect the residents of the Commonwealth.

Below, Intervenors briefly identify eleven examples of Sunoco’s deceitful, dishonest and

unlawful conduct.
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Moreover, the two risk assessmpts done at/fhe behest of pipeline opponents were based
upon the 1480 psig figure. The reason is thgt $inoco has always represented to the public and to
regulators that that was the pressure.

Thus, Sunoco made up the stgry that 2100 psi had always been planned.

Tenth Example: Misleadjfig Statements about Safety Record

After a 2018 Sunocg/ETP pipeline explosion in western Pennsylvania, a Sunoco
spokesperson told the Piftsburgh Post-Gazette said she couldn’t¥¢call a single similar incident
involving Energy Tfansfer.

https://www.pgfst-gazette.com/local/west/2018/09/10/gas-explosion-in-canter-township-Beaver-

Countv/stefries/201809100067 In fact, the very same spokesperson spoke the San Antonio

Busip€ss Journal after a similar explosion in 2015. At that time she stated that one¢ of the

mpany's 42-inch pipelines ruptured creating a massive fire.
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explosion-in-cuero-has-residents-rattied-html

Fleventh-Fxample—Untrue-StatementAbowt—Use-of Methane for Power-Generation

In2017-a-Sunoeo-spokesperson-elaimed-that- Suneeo-was-providing-ethane to-power-the
Fairview Energy-Center-a-gas-powered-generation-facility-eurrently-under-construetiontH-true;
it-would-suggest that some-of the fracked-liquids-were-not-being-sent-overseas-and-in-turn,
suppeﬂ—Sﬁneeeis-eenmﬁw{h%{mmﬁmwwmwmmﬂmm{am&teﬁn
dispute-at-the-time)—The-ethane-elaim-has-sinee-been-repeated-in-other contexts—Infact-the
Fairview-Energy-Center-is-not yet-in-operation-and;-aceording-to-its-website-it-wiltk-run-on
methane-(which-the Marinersystem-does not-transpert);and-not-on-ethane:

hitp:Hwww-epv-comfour-projects/epv-fairview/about/

In light of the foregoing examples, I&E’s assertion that the sixth factor, compliance
history, militates in Sunoco’s favor is utter nonsense.

(4) The Seventh Factor

The seventh factor also militates in favor of a stronger settlement than that proposed by
the parties. The seventh factor is “[w]hether the regulated entity cooperated with the
Commission’s investigation. Facts establishing bad faith, active concealment of violations, or
attempts to interfere with Commission investigations may result in a higher penalty.” 52 Pa.
Code § 69.1201(c)(7). |

The settlement, by Sunoco’s own analysis, was achieved in bad faith. Sunoco writes on
page 11 of SPLP’s Statement: “...SPLP has agreed to take steps above and beyond statutory and
regulatory requirements that SPLP believes the Commission could not unilaterally order SPLP

fo undertake involuntarily if this Complaint had been fully litigated.” (Emphasis added). But
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Sunoco elsewhere has claimed that settlements which achieve results that could not be reached
through adjudication of a lawsuit are by definition pursued and made in bad faith.

before-the Pennsylvania-Eavironmental Hearing Board; Suneceo-sought-attorneys™fees-and-eosts
from-the-appellants-on-the-grounds-that-the-appeal-was purpertedly-pursued-in-bad-faith:
There;-Sunoeo-justified-its-outrageous-inelusion-of these-confidential-settlement materials
by-stating-that Sunoeo-“is-using-these-setlement communieations-to-demonstrate-Appellants®
bad-faith-and-abuse-of process by-eontinuing-to-pursue their-appeal-to-seck relief that Appellants
did-not-seelc-and-could not-obtain-in-the-appeal”-Suneco-Memorandum; November 28, 201 8;-at
1—2)-(emphasis-added):
Suneco-goes-on-to-refer-to-the-setilement-approach-in-that-ease; which resulted-in-relief
that-could-not-have-been-granted-through-a-hearing in-front-of the-Environmental-Hearing Board;
as-an-“ulterior-purpese’-and-“improper-goal-from-the-outset-of the-appeal”fd-at-7-
Sinee-the-propesed-settlement is-based-on-what-Sunoeo-deseribes-in-its-own-werds-as

“bad-faith;>an-abuse-ef process;” an-“ulterior-purpose;and-an-“improper goal;™a-“higher

This example further supports Intervenors’ contention that any proposed settlement or
resolution of this proceeding needs to be focused on actions that are not left in Sunoco’s hands.
The instant proposed settlement is largely based on trust in Sunoco’s actions. That trust is

unwarranted, and so the proposed settlement is not in the public interest.
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V. Issues that Flynn Intervenors would raise
if the Proposed Settlement were rejected.

A. Relationship of I&E Case to the Flynn Complaint Proceedings

The Second Amended Formal Complaint (“the Fiynn Complaint”) alleges that
Complainants and their immediate families are persons in Chester and Delaware Counties who have
been and will be adversely affected by Sunoco’s Mariner East project.

As noted in the June 6, 2019 Procedural Order in the Flynn case, the Flynn Complaint raises
six central issues, among which are (1) the safety and integrity of ME1, ME2, ME2X, and the 12-
inch workaround pipeline, and (5) SPLP’s integrity management protocols. (June 6, 2019
Procedural Order at 4). These issues also are at the heart of the Complaint filed in the instant I&E
proceedings (“the I&E Complaint™).

After reviewing the I&E Complaint, Flynn Complainants sought leave to file a Second
Amended Formal Complaint that would use I&E’s analysis of Sunoco’s defective safety and
integrity practices but limit its claims to Chester and Delaware Counties. (Flynn Complaint at §Y 70-
93).

In her June 6, 2018 Reconsideration Order, however, the ALJ ruled that Petitioners’
adoption of the I&E claims would not be allowed even though they were limited to Chester and
Delaware Counties, because the Flynn Complainants do not have standing to assert a statewide
claim and it would be unfair to require Sunoco to have to defend against the same claims in two
separate proceedings. (Reconsideration Order at 6)

In her discovery rulings of the same date, the ALJ also ruled that Sunoco should not have to
answer the Flynn Complainants’ Interrogatories Nos. 14-103 and 197-205, some (but not all of

which) stemmed from the allegations in the I&E Complaint in this proceeding.
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The Order of June 15, 2019 in this case, however, has granted intervenor status to the seven
Flynn Complainants. The Order further delineates the scope of permissible intervention.

All of the practices challenged by I&E in its Complaint against Sunoco are challenged by
Flynn Complainants in their Complaint, quite apart from the specific averments relating to the
Morgantown accident which were stricken by the ALJ.

Count IV of the Flynn Complaint, e.g., goes into great detail setting out how Sunoco’s
integrity management program has failed and is causing danger to the public. Paragraphs 137-144
allege Sunoco’s violation of state and federal regulations that require Sunoco to protect the public
from danger and reduce hazards from its equipment and facilities.

The Flynn Complaint also cites 49 CFR § 195.452(b) of the PHMSA regulations,
enforceable by the Commission, which require a pipeline operator to take measures to prevent
and mitigate the consequences of a pipeline failure that could affect a high consequence area,
including:

conducting a risk analysis of the pipeline segment to identify
additional actions to enhance public safety or environmental
protection. Such actions may include, but are not limited to,
implementing damage prevention best practices, better monitoring
of cathodic protection where corrosion is a concern, establishing
shorter inspection intervals, installing EFRDs on the pipeline
segment, modifying the systems that monitor pressure and detect
leaks, providing additional training to personnel on response
procedures, conducting drills with local emergency responders and
adopting other management controls.
49 C.F.R. § 195.452(1).

Under this regulation, after completing a baseline integrity assessment, an operator must

continue to assess the pipeline at specified intervals and periodically evaluate the integrity of

each pipeline segment that could affect a high consequence area. 49 CFR § 195.452().
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The Flynn Complaint asserts that Sunoco has failed and continues to fail (a) to use every
reasonable effort to properly protect the public from danger and take reasonable care to reduce
the hazards to which employees, customers and others may be subjected by reason of its
equipment and facilities; (b) to develop a written integrity management program that addresses
the risks on each segment of pipeline, and which includes a baseline assessment plan (49 CFR §
195.452(c)); and (c) to take measures to prevent and mitigate the consequences of a pipeline
failure that could affect a high consequence area, such as the area where all Complainants reside.

The Flynn Complaint goes on to aver that ME1 as well as the 12-inch segment of the
workaround pipeline must be evaluated more closely, but Complainants do not believe that
Sunoco can be entrusted with the responsibility to evaluate its own pipelines. Only an
independent contractor can possibly be trusted to conduct a remaining life study of these 1930s-
era pipelines.

Flynn Comblainants allege that this integrity management obligation applies just as much
to Chester and Delaware Counties as it does to Morgantown and everywhere else in the
Commonwealth. It is an obligation that may be enforced by Flynn Complainants in their own
PUC proceeding independently of I&E’s enforcement proceeding in the Morgantown accident.

Flynn Intervenors believe and aver that that the allegations set forth in the I&E Complaint
are accurate with respect to Morgantown and apply equally to Chester and Delaware Counties.

Indeed, in her June 15, 2019 Order in this case, the ALJ wrote, “I am not persuaded to find '
that an individual must sustain personal injury or property damage or be a resident of the town
where the incident occurred prompting the investigation, Morgantown, Berks County, in order to
have an immediate, direct and substantial interest in. this I&E complaint proceeding seeking to

improve a pipeline operator’s pipeline integrity practices across the Commonwealth.” (Order at 13).
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In the I&E proceeding, it has been and remains Sunoco’s contention that the I&E Complaint
incorrectly interprets the company’s regulatory obligations and seeks to hold the company to a
higher standard than legally required.

In fact, the ALJ has suggested in the June 15, 2019 Order that because Sunoco is proposing
to do more than it is legally required to do, including a remaining life study and corrective action,
hearings will not be scheduled at this time. (Order at 14, Italics added)).

While the Joint Petition dwells on the remaining life study, the actual I&E Complaint also
seeks other relief: (a) revision of Sunoco’s corrosion control practices; (b) development of
procedures to determine adequacy of cathodic protection; (c) implementation of new and revised
cathodic protections; and (d) such other remedy as the Commission may deem appropriate.

With respect to integrity management, the Flynn Complaint seeks appointment of an
independent contractor paid for by Sunoco to do a remaining life study and the granting of other
appropriate relief. The Complaint in Count IV also suggests that there must be a baseline
assessment of the 8-inch and 12-inch pipelines, development of a proper integrity management
program, and actions under 49 C.F.R. § 195.452(i) including “a risk analysis of the pipeline
segment to identify additional actions to enhance public safety or environmental protection. Such
actions may include, but are not limited to, implementing damage prevention best practices,
better monitoring of cathodic protection where corrosion is a concern, establishing shorter
inspection intervals, installing EFRDs on the pipeline segment, modifying the systems that
monitor pressure and detect leaks, providing additional training to personnel on response
procedures, conducting drills with local emergency responders and adopting other management

controls.”
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b. Issues that Intervenors Would Raise if the Settlement were Rejected

The pleadings apparently have closed. If the proposed settlement is rejected, either the
I&E case moves forward or it does not. Should I&E withdraw the proceeding, intervenors would
have no right to move ahead in this enforcement proceeding.

In the event I&E elects to move ahead, the ALJ already has ruled that the record has been
closed. Without the ability to seek evidence and introduce evidence, Fiynn Intervenors can send
up flares and warning signals but their role as intervenors would not be much more than
symbolic. Even if they are permitted to present “comment,” comment holds no evidentiary value
and on appeal it means nothing.

The deficiencies in the proposed settlement have been laid out above. If the settlement is
rejected, the first thing to address would be the parties’ Orwellian use of the term “independent”
in conjunction with the selection of an expert and the necessary remedial actions.

Dr. Zee already-has-written-a-preliminary-report-outlining-what-needs-to-be-done(Copy
attached-hereto-as-Ex-—“A.”The preliminary reportlays-out-clearly-what-issues-need-to-be
addressed-Dr-Zee. for-example; lists-twelve-additional-factors-that-an-independent-expert-would
have to address:

The statement-also-goes-into-great-detail-as-to-the-proper seope-of-a-pipeline-investigation:
Pages12-15-deseribe-neees sary-on-site; non-destruetive-testingPages15-20-deseribe-a-protoeol
for-destructive-laberatery-testing.

The I&E Complaint states plainly that its findings in Morgantown have implications for
the entire 8-inch ME1 pipeline. The equally ancient 12-inch line runs in the same right-of-way.

Why is I&E seeking relief only with respect to the 8-inch pipeline?
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A baseline assessment for both 8-inch and 12-inch pipelines is critical. Without that
baseline, there can be no meaningful determination of what remains to be done with the ancient
pipelines. The notion of “going forward” noted in the Joint Petition is meaningless without such
a determination.

I&E asserts that Sunoco has revised its questionable procedures. The portion of the 8-
inch line on which Sunoco has supposedly altered its practices, however, is not actually
identified clearly. Running a “smart pig” in one segment is not the same as modifying all of the
questionable practices.

The remaining life study is only one of several pieces of relief requested in the I&E
Complaint. The Complaint seeks an Order directing Sunoco to:

(a) If not already completed, revise SPLP's corrosion control procedures to

include separate provisions for determining the adequacy of coated
steel pipelines and bare steel pipelines. The revised procedures should

be consistent with NACE SP0169-2007;

(b)  Ifnot already performed, develop procedures to determine the
adequacy of cathodic protection through testing and performance
methods. The new procedures should include establishing a baseline of
IR free potentials using CIPS. The new procedures should also include
the operation and maintenance of rectifiers and rectifier ground beds;
and

(¢) Implement the new and revised cathodic protection procedures and
perform all cathodic protection measurements within one (1) year. If
the results of the cathodic protection measurements indicate low IR
free potentials or inadequate depolarization, then SPLP shall replace
the impacted sections of bare or inadequately coated steel pipe on
MEI.

Flynn Intervenors believe that these issues are important for the ALJ to consider. Of
course, I&E also is seeking such other remedy as the Commission may deem to be appropriate.
Because-Dr-Zee’sreport was-limited-to-an-analysis-of the proposed-settlement-of the
Morgantown aceident; it did not provide any details-for evaluating the- remaining portions of
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8-inch-ME1+-or-the-12-inch-workaround pipeline. An independent expert would be needed to do
that and at a minimum inform the Commission what the baseline actually is.

In the event the Commission concludes the 8-inch ME1 and 12-inch workaround
pipelines are no longer fit for service, the pipelines would have to be ordered shut down. In the
event the pipelines can be repaired, the expert’s recommendations for inspection, repair and
subsequent maintenance would have to be implemented.

VII. How Intervenors would be affected if the Proposed Settlement were accepted.

The proposed settlement does not purport to develop a baseline assessment of the 8-inch
ME1 or the 12-inch workaround pipeline in Chester or Delaware Counties. The proposed
settlement-leaves-out significant metries-that Dr—Zee-states-are-ceritieal-to-a-proper pipeline
evaluation:

The proposed settlement leaves open the very real possibility that corroded pipelines will
leak or rupture in Chester and Delaware Counties with disastrous consequences. Such
consequences have occurred on other corroded Energy Transfer pipelines many times in the past,
as shown above in Section IV.

Flynn Intervenors lie in the path of a Mariner East pipeline disaster. Some of them live
only feet from the Mariner East right-of-way. Gerald McMullen, Michael Walsh, and Rosemary
Fuller all reside within a few hundred feet of ME1 and the workaround pipeline that Sunoco is
already using to transport HVLs. Meghan Flynn and Caroline Hughes have children who attend
schools that are within a few hundred feet of ME1, the workaround pipeline, or both. Caroline
Hughes has a place of work that is within a few hundred feet of ME1, the workaround pipeline,

or both.
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One does not have to rely upon estimates or speculation to understand the impact of HVL

from the 2015 Follansbee, West Vireinia liguid of i

explosions. Below-is-a-seene-

ended 2000 feet from-the-site of the explosion.
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Delaware County

VIIL. Effect of I&E Decision on the Flynn Case

The parties in the instant proceeding are seeking appointment of a pipeline expert and

other relief. In the Flynn case, the Complainants seek approval of a pipeline expert and other
relief, such as, inter alia, the provision of a plausible “public awareness program.” 49 CFR §
195.440.

The relief granted in the Flynn case will of course depend on the evidence presented

during the course of hearings held in October 2019 and July 2020. The relief provided in the
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instant proceeding, however, may be based solely upon (a) the parties’ pleadings; (b) the parties’
joint petition; and (¢) non-evidentiary public comment.

In the event the Commission in this case enters an order approving the proposed
settlement, the obvious question arises as to what effect that would have on the Flynn case.
Would it operate to preclude Flynn Complainants from obtaining and presenting evidence in
their case relating to the condition of ME1 and the 12-inch workaround pipelines? Would the
approval order in this case be deemed to dispose of the relief requested in the Flynn case?

_ Flynn Intervenors respectfully submit that the principles of collateral estoppel and res
Judicata would not apply because both doctrines are entirely dependent on the existence of an
evidentiary record. See, e.g., Shaffer v. Smith, 543 Pa. 526, 673 A.2d 872, 874 (1996), in which
our Supreme Court observed that one of the four elements of the collateral estoppel doctrine is
proof that “the party against whom it is asserted has had a full and fair opportunity to litigate the
issue in question in a prior action.”

Likewise, regarding res judicata, application of the doctrine “requires the concurrence of
four elements. They are: (1) identity of the thing sued for; (2) identity of the cause of action; (3)
identity of persons and parties to the action; (4) identity of the quality in the persons for or
against whom the claim is made. Schubach v. Silver, 461 Pa. 366, 336 A.2d 328 (1975). Res
Judicata, however, “subsumes the more modern doctrine of issue preclusion which forecloses re-
litigation in a later action, of an issue of fact or law which was actually litigated and which was
necessary to the original judgment.” Clark v. Troutman, 509 Pa. 336, 340, 502 A.2d 137, 139
(1985).

Thus, in either case, the party against whom the doctrine is asserted must have had a full

and fair opportunity to litigate the issue in question in a prior action. In the instant matter,
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Intervenors are not parties and they will not be given the opportunity in either case to obtain and
produce evidence in support of their contention that I&E’s Morgantown findings have a bearing
on the condition of the Mariner pipelines in Chester and Delaware Counties.’*

This does not mean, however, that in an ordinary case the Commission is required to take
evidence. In the ordinary case, the interests of third party intervenors are not an issue. In that
case, both sides have agreed on relief and the original complainant is satisfied and the proposed
settlement is not obviously adverse to the public interest. In such a case, there would appear to
be no reason to develop an evidentiary record.

In the present case, Flynn Intervenors allege that the 52 Pa. Code § 69.1201 standards
have not been met. That means there are material factual disputes that the Commission must
resolve by taking evidence. Not to do so would blatantly offend due process. Moreover, if, under
the circumstances of this case, evidence is not taken, no one could reasonably conclude that the
approval of the settlement would be any kind of bar in the Flynn proceedings.

Intervenors suggest a further concem: the relationship between the ALT’s discovery
rulings in both cases related to the I&E Complaint’s allegations. The Order of July 15, 2019 at
page 17 states “Intervenors will be precluded from introducing evidence into the record.”
(Emphasis in original). Intervenors assume that, as a corollary, they will not be permitted to
obtain discovery either. In the Flynn case, the ALJ also has ruled that Flynn Complainants may

not obtain any discovery stemming from the I&E Complaint’s allegations.

B 52 Pa. Code § 5.321 provides in pertinent part that, “[s]ubject to this subchapter, a party may obtain

discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending
action...” It is indisputable that the condition of the pipeline involved in the Morgantown accident is relevant to
claims regarding the rest of the pipeline. That being the case, information concerning the Morgantown accident is
discoverable.
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Not being able to obtain discovery related to the I&E allegations in either case is
problematic and furnishes an additional reason to reject the settlement. § 39 of the I&E
Complaint states:

While the data reviewed was largely specific to the site of the leak,
SPLP’s procedures and overall application of corrosion control and
cathodic protection practices are relevant to all of ME1 and, thus,
I&E alleges that there is a statewide concern with SPLP’s
corrosion control program and the soundness of SPLP’s
engineering practices with respect to cathodic protection.

“Statewide concern” most certainly encompasses Chester and Delaware Counties. The
ALJ recognized as much in her July 15, 2019 Order, where she ruled at page 13 that, “[t]he
Complaint and subsequent Settlement address issues beyond just that section of the pipe
removed in Berks County.”

I&E asserts that what it leamed through discovery in this case causes it to believe that
Sunoco’s corrosion control and cathodic protection practices throughout the state may be
questionable. I&E says that the information it obtained through investigation is relevant. Thus,
the ALJ’s discovery rulings have the effect of preventing any discovery of this very relevant
evidence.

It also must be pointed out that in the Flynn case Sunoco objected to having to respond to
the I&E allegations and to I&E-related discovery requests on the ground that “it would be unfair
to require Sunoco to defend itself against the same claims in two concurrent proceedings.” (July
15, 2019 Order at 13). While that argument works in the Flynn case, it nonetheless presupposes
that there will be discovery in the I&E case.

If the proposed settlement is approved, Sunoco will effectively have foreclosed discovery

of important evidence relevant to the condition of Mariner East pipelines in Chester and

Delaware Counties. For this additional reason, the proposed settlement must be denied.
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VIII. CONCLUSION

The Joint Petition seeks approval without modification. For the reasons set forth above,
substantial modification would be needed for the proposed settlement to be safe, reasonable, and

adequate. The request for approval without modification, therefore, must be denied.

Michael S. Bomstein, Esq. '

Pinnola & Bomstein

PA ID No. 21328

Email: mbomstein@gmail.com
Suite 2126 Land Title Building
100 South Broad Street
Philadelphia, PA 19110

Tel.: (215) 592-8383

Attorney for Flynn Intervenors

Dated: August 13, 2019
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