BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Pennsylvania Public Utility Commission		:
Bureau of Investigation and Enforcement		:
							:
	v.						:		C-2015-2512950
							:
Bushkill Group, Inc.					:



ORDER DENYING PRELIMINARY OBJECTIONS AND
 REQUEST FOR A FURTHER CONTINUANCE

		
		This Order is issued pursuant to the authority granted presiding officers at 52 Pa. Code § 5.483.  This Order denies the Preliminary Objections of Bushkill Group, Inc. (Bushkill) and denied a request for a further continuance in this matter submitted by the parties.

HISTORY

[bookmark: _Hlk515956979][bookmark: _Hlk515957229]		On November 12, 2015, the Commission’s Bureau of Investigation & Enforcement (I&E) filed a Complaint against Bushkill alleging violations of the Gas and Hazardous Liquids Pipeline Act, 58 P.S. § 801.101.

		The Complaint was duly served on Bushkill, and on November 24, 2015, Bushkill requested an extension of time in which to file an Answer.  The requested extension was granted by the Secretary of the Commission.  Bushkill was afforded until December 16, 2015, to file an Answer.

[bookmark: _Hlk515954162]		On December 16, 2015, Bushkill filed Preliminary Objections to the Complaint pursuant to 52 Pa. Code § 5.101(a), contending that the Complaint lacked sufficient specificity and was legally insufficient.


		On December 22, 2015, I&E requested an extension of time in which to file an Answer to Bushkill’s Preliminary Objections.

		On December 22, 2015, the requested extension of time was granted by the Secretary of the Commission, affording I&E an extension until January 7, 2016, to file an Answer.

[bookmark: _Hlk515954211]		On January 7, 2016, I&E filed an Answer to Bushkill’s Preliminary Objections contending that the Preliminary Objections were, in fact, New Matter that established the existence of a valid legal controversy.  I&E then Answered the Preliminary Objections as New Matter, not as Preliminary Objections, essentially disagreeing with all of the relevant factual averments in the Preliminary Objections or casting those Objections as conclusions of law to which no Answer was necessary.

		A hearing notice was issued on January 27, 2016, setting a hearing for February 26, 2016, at the Commission’s Harrisburg Office.

		On February 22, 2016, the parties filed a Joint Motion for Continuance pending a ruling on Bushkill’s Preliminary Objections.

		On February 25, 2016, I issued an Order granting the Joint Motion.

		On August 16, 2017, a hearing Notice was issued setting October 4, 2017, as the date for a hearing in this case.

		On September 20, 2017, the parties renewed their Motion for Continuance.

		On November 16, 2017, a Prehearing Conference Notice was issued setting January 3, 2018, as the date for a prehearing conference.

		On January 3, 2018, a prehearing conference took place at the Commission’s Harrisburg Office.  An off the record discussion was held in which I suggested that the parties renew their discussions with a view to either settling the matter or providing a stipulation of facts to the extent possible.  The parties were receptive to this and were afforded until February 23, 2018, to hold discussions.

		On February 23, 2018, I received a joint status report from the parties in which they requested an additional sixty days to continue discussions.  I agreed to that extension of time. 

		On April 23, 2018, I received a further status report noting that the parties had met on March 28, 2018, and that progress was being made towards a potential resolution of this matter.  The parties requested another sixty day extension of time to continue settlement discussions.

		On April 26, 2018, I issued an Order granting a continuance until June 1, 2018, and asking that the parties advise me by that date of the resolution of this matter with an appropriate filing, or provide a stipulation of facts to the extent practicable.  

		On June 1, 2018, I received an update by email from counsel for I&E requesting another sixty-day continuance.  For the reasons set forth, below, Bushkill’s Preliminary Objections are denied, the request for a further continuance is denied, and this matter will be set for hearing.

DISCUSSION
	
Bushkill’s Preliminary Objections

		On December 16, 2015, Bushkill filed Preliminary Objections to the I&E Complaint pursuant to 52 Pa. Code § 5.101(a), contending that the Complaint lacked sufficient specificity and was legally insufficient.  On January 7, 2016, I&E filed an Answer to Bushkill’s Preliminary Objections contending that the Preliminary Objections were, in fact, New Matter that established the existence of a valid legal controversy.  I&E then Answered the Preliminary Objections as New Matter, essentially disagreeing with all of the relevant factual averments in the Preliminary Objections or casting those Objections as conclusions of law to which no Answer was necessary.

		The Commission's Rules of Practice and Procedure permit parties to file preliminary objections.   The grounds for preliminary objections are limited to those set forth in 52 Pa. Code 
§ 5.101(a) as follows: 

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.
 
(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.
 
(3) Insufficient specificity of a pleading.
 
(4) Legal insufficiency of a pleading.
 
(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.
 
(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7)  Standing of a party to participate in the proceeding.

		Commission preliminary objection practice is analogous to Pennsylvania civil practice regarding preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  Preliminary objections in civil practice requesting dismissal of a pleading will be granted only where the right to relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environment Resources, 406 A.2d 1020 (Pa. 1979);  Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission follows this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).

		The Commission may not rely upon the factual assertions of the moving party but must accept as true for purposes of disposing of the motion all well pleaded, material facts of the nonmoving party, as well as every inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A. 2d 402 (Pa. 1985);  Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The Commission must view the Complaint in this case in the light most favorable to the Complainant and should dismiss the Complaint only if it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994)	

		While it is clear on the face of the pleadings in this matter that there is a jurisdictional issue, sufficient undisputed facts do not exist so as to allow granting Bushkill’s Preliminary Objections.  There are factual disagreements between the parties, and a stipulation of facts as requested in the Order of April 26, 2018 has not been filed.  I do, however, find that I&E filed a legally sufficient Complaint in this matter.  I&E has articulated the facts as I&E sees them and the applicable law as I&E applies it and has alleged that Bushkill is providing utility service without authorization from the Commission and in violation of the Gas and Hazardous Liquids Pipeline Act, 58 P.S. § 801.101.  In this sense, because there is a justiciable jurisdictional controversy, but as there is little to no agreement as to the facts, an evidentiary hearing is now required.  The parties may file briefs thereafter arguing the applicability of the law.

		Bushkill’s Preliminary Objections are denied. 

 The June 1, 2018 Request for a Further Continuance

		The Commission’s Rules of Administrative Practice and Procedure at 52 Pa. Code § 1.15(b) state that, “Only for good cause shown will requests for continuance be considered.”   

		In the Order of April 26, 2018, which granted a further continuance in this matter I asked that the parties advise me by June 1, 2018, of the resolution of this matter with an appropriate filing, or provide a stipulation of facts to the extent practicable.  I have received neither.  Instead, the parties are requesting an additional sixty days in which to continue negotiations because of a change in counsel for Bushkill and a change in Bushkill’s management.  As I also stated in the April 26, 2018 Order, this case must move towards resolution, whether by settlement or hearing.

		There have been six continuances in this case to date.  The parties have had ample time in which to negotiate a settlement.  A further continuance in this matter is unwarranted as good cause for such a continuance has not been shown.  The request for a further continuance is denied.  This case will be set for an evidentiary hearing at which time the parties are to present the facts in support of their respective cases.  

ORDER


		THERFORE;

		IT IS ORDERED:

		1.	That the Preliminary Objections filed by Bushkill Group, Inc., on December 16, 2015, are denied.

		2.	That the Request for a Further Continuance in this matter submitted June 1, 2018, is denied.

		3.	That this matter be set for an evidentiary hearing.


DATE:	 June 5, 2018							/s/			
							Dennis J. Buckley
							Administrative Law Judge
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