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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed on February 15, 2019, by PECO Energy Company (PECO) to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Darlene D. Heep issued on February 15, 2019.  The Initial Decision granted the request of Nancy and James Colbert (Complainants) to withdraw the Formal Complaint (Complaint).  PECO’s Exceptions, filed on February 15, 2019, and subsequent Reply Exceptions, filed on February 22, 2019, request that the Commission amend the Initial Decision to clarify that upon permission granted for the Complainants to withdraw the Complaint, the case is dismissed with prejudice.  For the reasons set forth below, we shall grant PECO’s Exceptions.  The ALJ’s Initial Decision shall be amended to reflect that the matter is dismissed with prejudice and the case marked closed.

I. History of the Proceeding

On August 8, 2016, Nancy Colbert (Complainant or Ms. Colbert) filed a formal Complaint which referenced a prior Formal Complaint at Docket No. C‑2015‑2515607,[footnoteRef:1] and noted that there was corruption and that all parties have all documentation – Docket No. C-2015-2515607.  The Complainant’s requested relief was “July 4, 2016 Letter[footnoteRef:2] - Attached and 6th Notice.” [1:  	Nancy and Jim Colbert had filed the formal Complaint on November 23, 2015.  On December 14, 2015, PECO filed its Answer with New Matter and Preliminary Objections.  The Initial Decision Sustaining Preliminary Objections and Dismissing the Complaint (I.D.) of Administrative Law Judge David A. Salapa was served on January 14, 2016.  The parties filed Exceptions and Reply Exceptions.  On June 30, 2016, the Commission entered its Opinion and Order in which it modified the I.D. by correcting Finding of Fact No. 4 and the related language on page four to indicate that the Complainants’ timely filed an Answer to the Preliminary Objections, et al.]  [2:  	Attached to the filing was a Secretarial Letter dated July 7, 2016, which stated that the Secretary’s Bureau received the Complaint on July 5, 2016 challenging the Commission’s June 30, 2016 Opinion and Order.  However, the Commission returned it unfiled because it did not comply with Commission regulations, and noted that the Complainant could refile following instructions that were set forth in the letter pertaining to filing a Petition for Reconsideration or a Petition for Rescission or Amendment, depending on the date the Complainant took any action.] 


On September 6, 2016, PECO filed its Answer and New Matter in which it generally denied the allegations and contended that the Complaint should be dismissed pursuant to res judicata.

On September 19, 2016, the Complainant filed a response to the answer and to New Matter.  The Complainant generally stated that the Answer and New Matter contained untruths and that her rightful request for a hearing remained at Docket C‑2015‑2515607.  The Complainant further noted that the Commission should provide her with the Petition for Reconsideration so she could complete and return it.

On November 20, 2018, the Commission received a letter from the Colberts[footnoteRef:3] stating that they would no longer attend a hearing in this matter.[footnoteRef:4] [3:  	We note that the letter was filed by Nancy and James. Colbert.  However, Nancy Colbert was the only named Complainant in this Complaint docket.  There, we will regard only Ms. Colbert as the Complainant.]  [4:  	Attempts by both Commission staff and PECO to communicate with the Complainant regarding her pursuit of the complaint and/or discovery matters were to no avail.  I.D. 3-4.] 


On December 27, 2018, PECO filed a Motion to Dismiss with Prejudice (December 2018 Motion).

On February 4, 2019, the Complainant filed a letter in which she stated that they had ended any further public hearing of the November 2015 complaint at C‑2015‑2515607 and that they had not filed a second formal complaint.

On February 5, 2019, Administrative Law Judge Darlene D. Heep issued an Initial Decision in which she dismissed the complaint.  The ALJ’s Initial Decision effectively dismissed the Complaint by construing the Complainants’ asserted refusal to participate in the proceedings as a constructive Petition to Withdraw the Complaint, reviewed the matter under the standard set forth in the Commission Regulations at 52 Pa. Code § 5.94 (pertaining to withdrawal of pleadings in a contested proceeding) and granted withdrawal.  I.D. at 6-8.  The I.D. did not address the arguments raised in PECO’s December 2018 Motion.

On February 15, 2019, PECO filed Exceptions.  In its Exceptions PECO supports the I.D., specifically the decision to grant the Petition to Withdraw and to mark the docket closed.  However, PECO submits that for the reasons set forth in its December 2018 Motion, it requests that the Complaint be dismissed with prejudice.

On February 22, 2019, Nancy and James Colbert filed a document labelled Exceptions in which they stated that they were cancelling all iterations of one or both of their names associated with Commission dockets against PECO including, but not limited to, C-2015-2515607 and C-2016-2561993.  In addition, the Colberts stated that “All are to be cancelled with prejudice.”

Also, on February 22, 2019, PECO filed Reply Exceptions in which it noted that the Colberts’ Exceptions confirmed that they were cancelling all dockets in their names, including all existing dockets and any future ones and that “all are to be cancelled with prejudice.”

II. Discussion

Before us for consideration are PECO’s Exceptions and Reply Exceptions to the ALJ’s I.D. effectively dismissing the Complaint by granting the Complainant’s withdrawal of the Complaint.  We consider the ALJ’s decision to grant permission for withdrawal of the pro se Complainant’s Complaint in our discretion to liberally construe the provisions of the Commission’s Rules of Practice and Procedure to secure a just, speedy and inexpensive determination in this proceeding.  See 52 Pa. Code § 1.2(a).

A. Legal Standards

The Commission’s Rule of Practice and Procedure at 52 Pa. Code § 5.94 permit parties to withdraw pleadings and is to be granted only by permission of the presiding officer or the Commission.  The presiding officer or Commission must consider the petition, any objection thereto and the public interest in determining whether to permit withdrawal of the pleading.  See Reading, Blue Mountain and Northern Railroad Company v. Commonwealth of PA. Dept. of Transportation, Docket No. C‑2014‑2426416 (Recommended Decision issued August 28, 2014).

B. ALJ’s Initial Decision

ALJ Heep made fourteen Findings of Fact and reached four Conclusions of Law.  I.D. at 5-6; FOF 1-14. and 7-8.  The ALJ’s Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted in their entirety unless expressly or by necessary implication rejected or modified by this Opinion and Order.

The ALJ determined that the Colbert November 20, 2018 letter in which they state that they “will no longer attend a hearing.”  And that there is “no need for another hearing” since it is “predetermined” that they will lose the case, should be treated as a Petition to Withdraw.  ALJ Heep granted the request for withdrawal because it would not be in the public interest to continue the matter, because the Colberts had stated that they no longer wanted a hearing, and because PECO would not be prejudiced by a dismissal of the case.

The ALJ also stated that the case could be dismissed as an appropriate sanction for failure to comply with an order of an Administrative Law Judge under 52 Pa. Code § 5.371.  Specifically, the Colberts failed to comply with deadlines set forth in Prehearing Orders for the exchange of exhibits and witness lists and to participate in a settlement conference.

C. PECO’s Exceptions and Replies to Exceptions

In its Exceptions and Replies to the Exceptions, PECO requests that the Commission modify the ALJ’s Initial Decision to reflect that, in addition to the withdrawal of the Complaint, the case is dismissed with prejudice for failure to prosecute. Exc. at 1.  In support of the Exceptions, PECO attached a copy of the Motion to Dismiss with Prejudice for Failure to Prosecute, which the ALJ did not rule upon.  Exc. at 2, attached (PECO Motion).  Specifically, PECO seeks dismissal with prejudice to establish that this proceeding, and all the matters raised herein, cannot be raised in any future action to prohibit PECO’s installation of a smart meter at the Complainants’ service address.  PECO Motion at 1.

As further support, PECO filed Replies to the Exceptions, providing a copy of the letter submitted by the Complainants to the Commission on February 22, 2019.  The Complainants’ letter purports to cancel any current and future proceeding in the Complainants’ names.  Based on the Complainants’ demonstrated intent to cease all present and future actions, PECO submits that the present proceeding should be dismissed with prejudice.

III. Disposition
[bookmark: _Hlk531348592][bookmark: _Hlk530386860]
On consideration of the positions of the Parties, we shall grant the Exceptions and Reply Exceptions of PECO and adopt the Initial Decision of ALJ Heep as modified consistent with this Opinion and Order.

We agree with the ALJ’s decision to treat the November 18, 2018 letter as a Petition to Withdraw.  The Colbert subsequent filings, including their Exceptions, support this determination.  As noted above, the Commission’s Rules of Practice and Procedure at 52 Pa. Code § 5.94 permit parties to withdraw pleadings and is to be granted only by permission of the presiding officer or the Commission.  The presiding officer or Commission must consider the petition, any objection thereto and the public interest in determining whether to permit withdrawal of the pleading.

After considering the filings, it is clear that Ms. Colbert no longer wants to pursue this complaint.  In addition, PECO did not object to their request.  Finally, we concur with the ALJ that it would be in the public interest to not continue this matter.  Based on the position of the Complainant, that PECO does not object and that the public interest would not be harmed by the withdrawal, we find that the requested withdrawal should be granted.

Second, we agree with PECO that the Commission should grant the Complainants’ request to dismiss the matter with prejudice.

Based on the foregoing, we shall grant the Exceptions and Reply Exception of PECO and adopt the Initial Decision, as modified, consistent with this Opinion and Order.

IV. Conclusion

Accordingly, upon review and consideration of the record of this proceeding, and based on the foregoing discussion, we shall grant PECO’s Exceptions and modify the ALJ’s Initial Decision to reflect that the Complaint is dismissed with prejudice, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1. That the Exceptions of PECO Energy Company, filed on February 15, 2019, at Docket No. C-2016-2561993, are granted consistent with this Opinion and Order.

2. [bookmark: _Hlk534882218]That the Initial Decision of Administrative Law Judge Darlene D. Heep, issued on February 15, 2019, at Docket No. C-2016-2561993, is modified to reflect that our holding that the Complaint is dismissed with prejudice, consistent with this Opinion and Order.

3. That the Formal Complaint of Nancy and James Colbert, filed on August 8, 2016, at Docket No. C-2016-2561993, is dismissed with prejudice, consistent with this Opinion and Order.

[image: ]BY THE COMMISSION,
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Rosemary Chiavetta
Secretary
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