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Public Meeting held September 19, 2019

Commissioners Present:

Gladys Brown Dutrieuille, Chairman
David W. Sweet, Vice Chairman
Norman J. Kennard
Andrew G. Place
John F. Coleman, Jr.


Gwendolyn Mercer						     		     C-2018-3004601

	v.

Philadelphia Gas Works  


OPINION AND ORDER


BY THE COMMISSION:

[bookmark: _Hlk501454911]		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Gwendolyn Mercer (Complainant or Ms. Mercer), filed on February 21, 2019, to the Initial Decision (I.D.) of Special Agent Gail M. Chiodo, issued on February 5, 2019.  Philadelphia Gas Works (PGW or Company) filed Replies to Exceptions on March 4, 2019.  For the reasons stated below, we will deny the Complainant’s Exceptions and adopt the Initial Decision consistent with this Opinion and Order.

History of the Proceeding

		On August 24, 2018, Ms. Mercer filed a Formal Complaint (Complaint), requesting a payment arrangement that she could afford.[footnoteRef:2] [2:  	The Secretary’s Bureau served the Complaint on PGW on September 12, 2018.] 


		PGW filed an Answer to the Complaint on October 3, 2018, denying the material allegations of the Complaint and requested that Ms. Mercer’s Complaint be dismissed.

		The telephonic hearing convened as scheduled on November 29, 2018.  The Complainant appeared pro se and testified on her own behalf and presented two exhibits which were admitted into the record.  PGW was represented by counsel who presented the testimony of one witness and offered four exhibits which were admitted into the record.  Pursuant to 52 Pa. Code § 56.174(3), the hearing was tape recorded.  No court reporter was present.  The record closed at the conclusion of the hearing.

		In the Initial Decision, issued February 5, 2019, Special Agent Chiodo dismissed the Complaint, in its entirety, on the basis that the Complainant failed to meet her burden of proof that she is eligible for a second Commission-issued payment arrangement or an extension of her prior payment arrangement.

		As previously noted, the Complainant filed Exceptions on February 21, 2019.  PGW filed Replies to Exceptions on March 4, 2019.

Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Company is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Company.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the complainant shifts to the Company.  If the evidence presented by the Company is of co-equal value or “weight,” the burden of proof has not been satisfied. The complainant now has to provide some additional evidence to rebut that of the Company.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).
Before addressing the Exceptions, we note that any issue or Exception that we do not specifically address shall be deemed to have been duly considered and denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

The Special Agent’s Initial Decision

In the Initial Decision, the Special Agent made twenty-one Findings of Fact and reached eleven Conclusions of Law.  I.D. at 2-5 and 12-14.  We shall adopt and incorporate herein by reference the Special Agent’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.

The Special Agent noted that the Complainant requested a second Commission-issued payment arrangement on her outstanding balance of $8,313.96 of which $861.08 is comprised of Customer Assistance Program (CAP) arrears.  The Special Agent also noted that the Complainant does not dispute that she defaulted on twelve Company-issued payment arrangements and the Commission-issued payment arrangement at Bureau of Consumer Services (BCS) Case No. 2464103.  I.D. at 5.

[bookmark: _Hlk17876518]The Special Agent addressed three issues in her Initial Decision: (1) the CAP arrears, (2) a potential second Commission-issued payment arrangement on the non-CAP arrears, and (3) the potential for a new Commission-issued payment arrangement.  First, the Special Agent stated that the Responsible Utility Customer Protection Act, 66 Pa. C.S. §§ 1401-1418 (Act), applies to complainants alleging inability to pay and requesting a Commission-issued payment arrangement.  The Special Agent observed that Section 1405(c) of the Act, 66 Pa. C.S. § 1405(c), prohibits the Commission from establishing a payment arrangement on any outstanding CAP arrears.  Of the Complainant’s current outstanding balance, $861.08 consists of CAP arrears. The Special Agent concluded that the Commission cannot grant the Complainant a payment arrangement on this amount.  I.D. at 5-6.

Second, the Special Agent stated that the remaining amount of non-CAP arrears is $7,452.88 on which the Commission is legally authorized to exercise its discretion to issue a second payment arrangement.  The Special Agent noted that the Complainant’s household consists of three adults:  the Complainant, her husband, and her adult son. The Complainant’s current gross monthly household income is $2,604.11 which is less than 200% of the Federal Poverty level.  I.D. at 7-8 (citing Exh. C-2).

The Special Agent explained that the Complainant failed to comply with the terms of the BCS decision at Case No. 2464103 which directed a payment arrangement on her account with PGW.  I.D. at 7 (citing PGW Exhs. No. 1 and 2).  According to the Special Agent, since Ms. Mercer did not appeal the BCS decision and failed to make the payments ordered by the BCS decision, she has defaulted on the payment arrangement.  The Special Agent explained further that when a BCS decision is not timely appealed, “then the BCS payment arrangement becomes final and the complainant must prove a change in income to be awarded a different payment arrangement before the BCS PAR is paid off.”  I.D. at 7 (citing Horinka v. Pa. Power Company, Docket No. C-2017-2582842 (Order entered August 4, 2017) at 3).  The Special Agent noted that Ms. Mercer’s gross income at the time of the BCS decision dated December 15, 2008 was $2,540.  The Special Agent concluded that the Complainant is not eligible for another Commission-issued payment arrangement as she has experienced an increase, not a decrease, in income.

The Special Agent stated that a provision of the Act provides that the Commission may reinstate and extend a previously ordered payment arrangement in limited circumstances where the customer has defaulted on that payment arrangement.  Section 1405(e) provides:

(e) Extension of payment arrangements. —If the customer defaults on a payment arrangement…as a result of a significant change in circumstance, the commission may reinstate the payment arrangement and extend the remaining term for an initial period of six months…

According to the Special Agent, “significant change in circumstance” is defined as a customer with an income less than 300% of the Federal poverty level, which the Complainant is, who experience one of the following: (1) an onset of a chronic or acute illness resulting in a significant loss in the customer’s household income; (2) a catastrophic damage to the customer’s residence resulting in a significant net cost to the customer’s household; (3) a loss of the customer’s residence; or (4) an increase in the customer’s number of dependents in the household.  I.D. at 8 (citing 66 Pa. C.S. § 1403).  The Special Agent concluded that there was no evidence that the Complainant defaulted on her payment arrangement as the result of the onset of a chronic or acute illness or catastrophic damage to or loss of her residence.  The Special Agent noted that the household size decreased from four adults to three.   The Special Agent reasoned that the Commission could not extend the prior payment arrangement.  I.D. at 9.

Third, the Special Agent determined that the Complainant’s BCS payment arrangement balance has not been satisfied and the Complainant does not qualify for a new Commission-issued payment arrangement.  PGW’s witness, Ms. Jones, testified that subsequent to the BCS-issued payment arrangement, the Complainant has consistently made partial and untimely payments, and she has missed payments as well, so that her balance has never been current.  The Complainant’s balance at the time of the hearing was $8,313.96.  I.D. at 10.  The Special Agent explained that the Commission has clarified that a second or subsequent payment arrangement cannot be established on a balance which has already been the subject of a Commission-issued payment arrangement, but that a request for a payment arrangement on a new and wholly unrelated delinquent balance is a request for an initial payment arrangement.  I.D. at 10 (citing Trocki v. UGI Penn Natural Gas, Inc., Docket No. F-2016-2574307 (Order entered July 12, 2018)).  The Special Agent noted, that even if the BCS-issued payment arrangement had been satisfied, and the Commission considered the Complainant’s instant request for a payment arrangement as an initial request, the Commission has the responsibility to exercise its authority very judiciously.  As the Special Agent explained, the Commission will exercise its discretion to issue payment arrangements only on behalf of those who have demonstrated some evidence of a good faith effort to pay their utility bills or who have experienced a significant change of circumstances beyond their control.  I.D. at 11 (citing Crawford v. National Fuel Gas Distribution Corp., Docket No. C‑20066348 (Order entered December 6, 2007) (Crawford).

The Special Agent reasoned that the Commission lacks authority to order a payment arrangement for the Complainant because the record demonstrates that the Complainant has defaulted on twelve Company-issued payment arrangements, one Commission-issued payment arrangement, and was removed from CAP for non-payment, resulting in the current outstanding balance of $8,313.96.  I.D. at 12.

Exceptions and Replies

		The Complainant’s Exceptions[footnoteRef:3] consist of (1) a statement reiterating her request for an affordable payment agreement, (2) a statement “Disagree with decision,” and (3) additional information in response to several Findings of Fact.  Some of this additional information in the Exceptions can be considered extra-record as it was not provided in the Complaint or at the hearing.  The additional information does not disagree with the Findings of Fact cited but rather provides explanations for the Complainant’s inability to maintain previous payment arrangements.  Exc. at 1-5. [3: 	 	We note that the format of the Exceptions does not strictly comply with Section 5.533(b) of our Regulations, which requires that each exception be numbered and identify the finding of fact and conclusion of law to which exception is taken and cite to the relevant pages of the Initial Decision.  52 Pa. Code § 5.533(b).  Nevertheless, we will accept the Exceptions as filed, pursuant to Section 1.2(a) of our Regulations.] 


		In reply, PGW provides that the Complainant’s Exceptions fail to address any error in fact or law contained in the Initial Decision.  PGW avers that the Complainant is attempting to use her Exceptions to supplement the record.  PGW explains that the Complainant’s Exceptions do not challenge the findings of fact made by Special Agent Chiodo, but rather they supply explanations of how those facts came about.  PGW contends that none of the information in the Exceptions contradicts the fact that the Complainant has not suffered a change in income as defined by 66 Pa. C.S. § 1403.  PGW explains that the information in the Exceptions does not support a finding that the Commission may reinstate and extend a previously ordered payment arrangement due to a significant change in circumstance.  R. Exc. at 1-2.

Disposition

		In the Complainant’s Exceptions, she states only that she disagrees with the Initial Decision and provides no reasons why she disagrees with the decision.  The additional information regarding the Findings of Fact provide only explanations for why those facts occurred.  Accordingly, the Complainant’s Exceptions are denied.

		Upon our review and consideration of the record evidence, we agree with the Special Agent that the Complainant is not entitled to a second Commission-issued payment arrangement for the non-CAP portion of her arrearages.  While the Commission does not have the authority to establish a payment arrangement on the CAP portion of the Complainant’s arrearages, under specific circumstances the Commission may grant a payment arrangement addressing a Complainant’s non-CAP arrearages.  The Act provides strict guidelines that we must follow in handling customer complaints.  Under Chapter 14, we may grant one payment arrangement and the Act dictates its terms.  
66 Pa. C.S. § 1405(b).  The Complainant was granted a Commission-issued payment arrangement by BCS in 2008.  The Complainant defaulted on the Commission-issued agreement and the balance for this agreement has not been paid.  The Complainant has not been current since before the BCS agreement.  The Complainant has defaulted on an additional twelve company-issued payment arrangements since 2008.  The Complainant was removed from CAP for nonpayment.

		The Special Agent properly relied on Crawford in making her decision to deny a payment arrangement for the Complainant’s non-CAP arrearages based on the Complainant’s poor payment history.  The Special Agent also relied on the Dorsey[footnoteRef:4] case.  In Dorsey, the Commission declined to issue a payment arrangement because of the complainant’s poor payment history and an inability to keep prior payment arrangements with PGW.  Dorsey at 4-5.  Accordingly, we agree with the Special Agent’s decision to deny the Complainant a second Commission-issued payment arrangement or extend the BCS payment arrangement at Case No. 2464103. [4: 	 	Kisha Dorsey v. Philadelphia Gas Works, Docket No. F-2012-2313679 (Order entered November 22, 2013) (Dorsey).] 


Conclusion

Based on our review of the record, the Exceptions, and the applicable law, we find that the Special Agent’s Initial Decision is sound and agree with the Special Agent’s determination to dismiss the Complaint because the Complainant failed to carry her burden of proof.  Accordingly, we shall deny the Complainant’s Exceptions and adopt the Special Agent’s Initial Decision, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1. That the Exceptions filed by Gwendolyn Mercer on February 21, 2019, are denied, consistent with this Opinion and Order.

2. That the Initial Decision of Special Agent Gail M. Chiodo, issued on February 5, 2019, is adopted, consistent with this Opinion and Order.

3. That the Formal Complaint filed by Gwendolyn Mercer against Philadelphia Gas Works at Docket No. C-2018-3004601 is denied.

4. That the proceeding at Docket No. C-2018-3004601 be marked closed.

							BY THE COMMISSION,	
[image: ]



							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  September 19, 2019
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