
BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Brendon and Jessica Weaver				:
							:
	v.						:		C-2019-3011315
							:
PPL Electric Utilities Corporation			:



ORDER
DENYING MOTION TO COMPEL


Introduction

On July 2, 2019, Brendon and Jessica Weaver filed a formal complaint with the Pennsylvania Public Utility Commission against PPL Electric Utilities Corporation, docket number C-2019-3011315.  In their complaint, the Weavers averred that PPL is threatening to terminate their service or has already terminated their service.  In the requested relief section of the formal complaint, the Weavers indicated that they do not want their meter to be replaced with a smart meter but would like to keep their current meter.  

On July 23, 2019, PPL filed an answer to the Weaver’s formal complaint.  In its answer, PPL admitted that it has attempted to install a new automated metering infrastructure (AMI) meter at the Weavers’ residence and that it sent termination notices to the Weavers because they have refused PPL representatives access to the premises to replace the meter.  PPL denied however that the termination notice is any way impermissible under the applicable laws and regulations.  PPL provided additional discussion regarding why it believes that it is legally required to install the new AMI meter and that it is permitted to terminate service if it is prevented from replacing the meter.  PPL requested that the complaint filed by the Weavers be denied in its entirety and with prejudice.

On July 25, 2019, a hearing notice was issued setting an initial telephonic hearing for this matter for Thursday, October 10, 2019 at 10:00 a.m. and assigning me as the presiding officer.  A prehearing order dated July 25, 2019 was also issued setting forth various procedural rules that will govern the hearing.

On September 17, 2019, PPL filed a motion to compel responses to discovery propounded on the Weavers.  In its motion, which was accompanied by a notice to plead, PPL argued that it served interrogatories on the Weavers on August 8, 2019 and that those answers were due on or before August 21, 2019.  PPL noted that the Weavers never served any objections or answers and that, to date, no response has been provided.  As discussed further below, PPL argued that these interrogatories are highly relevant to the issues to be decided in the case and that the company is trying to receive answers to the discovery in sufficient time before the evidentiary hearing.  PPL added that, to the extent that the motion is granted and the Weavers fail to answer the interrogatories fully, PPL intends to file an appropriate motion to dismiss the complaint with prejudice.

The Weavers did not file an answer to PPL’s motion to compel.
 
PPL’s motion to compel is ready for disposition.  For the reasons discussed further below, PPL’s motion will be denied.

Legal Standard

The Commission’s regulations allow parties the opportunity to conduct discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of another party.  52 Pa.Code § 5.321(c).  It is not grounds for objection that the information sought will be inadmissible at hearing if the information sought appears to be reasonably calculated to lead to the discovery of admissible evidence.  Id.  Discovery is not permitted, however, if it is sought in bad faith; would cause unreasonable annoyance, embarrassment, oppression, burden or expense; relates to a matter which is privileged; or would require the making of an unreasonable investigation by the deponent, a party or witness.  52 Pa.Code § 5.361(a); see also, City of Pittsburgh v. Pa.P.U.C., 526 A.2d 1243 (Pa.Cmwlth 1987), alloc. denied, 538 A.2d 880 (Pa. 1988).

Furthermore, information is relevant if it tends to establish a material fact, tends to make a fact at issue more or less probable or supports a reasonable inference or presumption regarding a material fact.  See, Petition of the Borough of Cornwall for a Declaratory Order that the Provision of Water Service to Isolated Customers Adjoining its Boundaries Does Not Constitute Provision of Public Utility Service Under § 102, Docket Number P-2015-2476211 (Order dated September 11, 2015) at 9-10, citing, Smith v. Morrison, 47 A.3d 1311 (Pa.Super 2012), alloc. denied, 57 A.3d 71 (Pa. 2012).  Relevancy in discovery is broader than the standard used for admission of evidence at a hearing.  Id. at 10, citing, Com. v. TAP Pharmaceutical Products, Inc., 904 A.2d 986 (Pa.Cmwlth 2006).  The party objecting to discovery has the burden to establish that the requested information is not relevant or discoverable with any doubts regarding relevancy being resolved in favor of discovery.  Id.

Interrogatories

		Through its motion, PPL seeks to have the Weavers compelled to answer the following interrogatories:

PPL to Complainant-I-1 [bookmark: pcgTempHeading]
Re:	Formal Complaint.  
(a) Please explain in detail the reasons why you are challenging the Company’s installation of the new smart meter.
(b) Please describe in detail all health concerns, if any, raised by the Company’s new smart meter, state the bases for such claims, and provide all documents relied upon by you in your response.
(c) Please describe in detail all safety concerns, if any, raised by the Company’s new smart meter, state the bases for such claims, and provide all documents relied upon by you in your response.
(d) Please describe in detail all privacy concerns, if any, raised by the Company’s new smart meter, state the bases for such claims, and provide all documents relied upon by you in your response.
(e) Please describe in detail all reasons you believe the Company’s new smart meter violates the law.
PPL to Complainant-I-2 
Please identify all wireless phones, cellphones, microwaves, wireless routers, wifi networks, tablets, computers, Bluetooth speakers, wireless security systems, smart speakers (e.g., Amazon Echo), garage door openers, baby monitors, and walkie talkies that are contained in or used in the house.  
PPL to Complainant-I-3 
Please state whether you or any member of your household uses a cell phone.  If so, please provide the make and model of each cell phone and, for each phone identified, provide 12 months of phone bills or other records of actual cell phone usage.
PPL to Complainant-I-4 
(a) Please state every health condition you claim was caused by a smart meter or will be caused or worsened by the installation of PPL Electric’s new smart meter.
(b) Please provide the date that every health condition identified in subpart (a) began.
(c) Please provide copies of all your medical records of every health condition identified in subpart (a).
(d) For each alleged health condition that you do not have medical records for in response to subpart (c), please state whether such condition was diagnosed by a medical professional.  If so, please provide the name, address, and telephone number of the medical professional and the date of the diagnosis.
(e) For each of the alleged health conditions identified in subpart (a), please state whether you have been prescribed any therapy or treatment for the condition by a medical professional.  If so, please identify the therapy or treatment, provide the name, address, and telephone number of the prescribing medical professional, and provide the date the therapy or treatment was prescribed.
PPL to Complainant-I-5 
Please identify each person you plan to call as a fact witness in this proceeding.  For each person, please:
(a) Provide the person’s name, home and business address, background, and qualifications; 
(b) Explain in detail the subject matter(s) on which the witness is expected to testify; and
(c) Provide the source(s) of information relied upon or referenced by the witness.   
PPL to Complainant-I-6 
Please identify each person you plan to call as an expert witness in this proceeding.  For each person, please:
(a) Provide the person’s name, home and business address, background, and qualifications; 
(b) Explain in detail the subject matter(s) on which the witness is expected to testify; 
(c) Provide the source(s) of information relied upon or referenced by the witness; and   
(d) Provide a copy of the expert witness’s current curriculum vitae.
PPL to Complainant-I-7 
Please provide copies of all exhibits you intend to present or utilize at the evidentiary hearing in this proceeding.  For each exhibit to be used as part of your direct case, please identify the witness who will be sponsoring the exhibit.

Disposition

		PPL has failed to satisfy its burden to demonstrate that its motion should be granted.  Although the Weaver’s have the burden of proof with regard to their complaint, PPL has the burden of proof with regard to the motion to compel consistent with Section 332(a) of the Public Utility Code.  66 Pa.C.S. § 332(a)(the party seeking relief from the Commission has the burden of proof).

		In its motion, PPL argued that the interrogatories propounded by PPL are highly relevant to the issues to be decided in this case, including the complainants’ claim that the new AMI meter will cause, contribute to, or exacerbate adverse health effects.  PPL argued that its interrogatories seeking information regarding the Weaver’s cell phone usage as well as information about any devices that emit radio frequency (RF) fields that are in the Weaver’s home is relevant because its witness will demonstrate that the RF exposure received from a cell phone or other devices are far higher than from an AMI meter.  PPL argued that it is entitled to show how the RF exposures from the complainants’ devices and appliances compare to those from the AMI meter and that it needs this information prior to the hearing.  As noted above, this information is requested in interrogatories I-2 and I-3.  PPL made no other argument in its motion to compel regarding the information sought in interrogatories I-1, I-4, I-5, I-6 and I-7.

PPL’s motion will be denied with regard to interrogatories I-2 and I-3 because PPL’s request for information regarding “wireless phones, cellphones, microwaves, wireless routers, wifi networks, tablets, computers, Bluetooth speakers, wireless security systems, smart speakers (e.g., Amazon Echo), garage door openers, baby monitors, and walkie talkies that are contained in or used in the house” and 12 months of phone bills or other records of actual cell phone usage is unreasonably annoying and unduly burdensome.  PPL is entitled to argue that the RF exposure received from the use of these devices is far higher than that from an AMI meter but it does not need 12 months of the Weaver’s phone records, or to know in advance all the devices in the Weaver’s home, in order to make that argument.  To the extent that PPL seeks to make that argument, it can do so in other ways without obtaining 12 months of cell phone records by, for example, asking the Weaver’s during cross examination for an estimate of how long they use their cell phone on average.  Twelve months of cell phone records, and advance knowledge of all the devices at the service address, is not needed to make the point how RF exposure from cell phone use compares to those from AMI meters and is otherwise unreasonably annoying and unduly burdensome.

		PPL’s motion will be denied with regard to interrogatories I-1, I-4, I-5, I-6 and I-7 because the company made no argument with regard to these interrogatories in its motion.  Again, even though the Weaver’s did not file an answer to PPL’s motion, the burden of proof on this motion rests with PPL and PPL has not satisfied that burden to demonstrate that the motion should be granted for these interrogatories.

		Certainly, PPL is entitled to know in advance, for example, any witnesses the Weavers may call in support of their complaint.  Both parties have due process rights which requires that PPL be given an adequate opportunity to present a defense to the arguments made by the Weavers.  By failing to timely respond to the interrogatories, the Weavers are hindering their prosecution of their complaint.  This fact, however, must be balanced with the fact that the Weavers are pro se complainants.  The Commission’s regulations note that its regulations “shall be liberally construed to secure the just, speedy and inexpensive determination of every action” and that the “presiding officer at any stage of an action or proceeding may disregard an error or defect of procedure which does not affect the substantive rights of the parties.”  52 Pa. Code § 1.2(a).  The Commission’s regulations further provide that “these liberal construction provisions apply with particularity in proceedings involving pro se litigation.”  52 Pa. Code § 1.2 (d); see also, 52 Pa. Code § 5.403(a) (the presiding officer shall have all necessary authority to control receipt of evidence).  	

Furthermore, the Commission’s regulations also give the presiding officer the authority to limit discovery and regulate the course of the proceeding.  52 Pa. Code § 5.483(a); see also, 52 Pa. Code § 5.403.  The Commission has previously recognized the difficulties that pro se complainants may experience in responding in writing to procedural matters prior to a hearing.  Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Order entered July 14, 1993) (unrepresented complainants should have an opportunity to be heard orally, and not have their case dismissed on the basis of a preliminary pleading).  These factors do not excuse the Weaver’s failure to respond to interrogatories but merely provide the Weavers leeway in procedural matters so long as PPL’s substantive rights are not affected.

In balancing these interests and the interests of the parties, PPL’s motion to compel will be denied and the case will proceed to a hearing on October 10, 2019.  The Weavers will be given an opportunity at that time to present their complaint and any evidence in support of their complaint.  To the extent that the Weaver’s have not provided any response to these interrogatories prior to that date, PPL will be given an opportunity to cross-examine the Weavers with regard to the evidence they have presented in support of their complaint.  If PPL believes that it requires additional time to conduct such cross-examination or to present its response to the complaint, it can request a continuation of the hearing so that it may be able to do that.  Doing so would preserve PPL’s due process rights.  In the interim, however, PPL’s motion to compel answers to interrogatories will be denied.

Conclusion

PPL’s motion to compel will be denied in its entirety.  The Weaver’s failure to respond to PPL’s interrogatories cannot be condoned.  However, the Weavers are appearing in this proceeding pro se and are afforded leeway in their compliance with the Commission’s procedural regulations.  The Weaver’s should be given an opportunity to be heard by explaining their complaint to the Commission orally in a way that protects both parties’ due process rights, including PPL’s ability to provide a defense to the complaint.  In order to sustain their complaint, however, the Weaver’s will have to demonstrate by a preponderance of the evidence that PPL violated the Public Utility Code, a Commission order or regulation or a Commission-approved tariff of the company in order to have his complaint sustained.  In the interim, however, PPL’s motion to compel will be denied.



ORDER


THEREFORE,

IT IS ORDERED:

That PPL Electric Utilities Corporation’s motion to compel responses to discovery propounded on Brendon and Jessica Weaver – Set I at docket number C-2019-3011315 dated September 17, 2019 is hereby denied.


Date:	September 26, 2019			/s/			
			Joel H. Cheskis
		Deputy Chief Administrative Law Judge
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