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of the construction of the crossings where an 18=inch
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below the grade of the track or tracks of Reading
Company at (1) Mile Post 14+53 in East Whiteland Town-
ship, Chester County, (2) Mile Post 39,24 in Richland
Township, Bucks County and (3) Mile Post 30,01 in Upper
Providence Township and at a point 1047 feet north of
Railroad Bridge 7/86 in Perkiomen Township, Montgomery
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Docket No. A, 98632

BRIEF ON BEHALF OF ANDREW L. LEWIS, JR.
AND JOSEPH L. CASTLE, TRUSTEES OF THE
PROPERTY OF READING COMPANY, DEBTOR

I. STATEMENT OF THE CASE

i Interstate Energy‘Company (heieihafter referred
to as Interstate) filed an application with your Commissioh
seeking approval of the construction, below grade, of its
pipeline facilities across the railroad facilities of
Reading Company at four locations. Reading COmpany affer
receipt of the application, filed, as provided in the Ruies,
of Practice, a Motion to Dismiss the ApplicaiﬂxL‘The Com~
mission has, to date,knot ruled on said Motion. On Jﬁné;4;'
1974, Reading Company received notice that a hearing on the

application'was to be held on June 11, 1974, ‘The hearihg~

was held on June 11, 1974, and at the reQuestfof the

Applicant the record was held opén.




On July 2, 1974, Applicant notified thekCommission of
’its intention to file late filed exhibits inkorder‘that
the Commission could appropriate thé‘propérty for the
construction of the crossings. On August 8, 1974,
Applicant submitted its late filed;exhibits and réQuested
that the recora,be closed. On August 28, 1974, the Com~
mission advised that the record was closed and briefs |

were to be submitted by September 13, 1974,

IT. STATEMENT OF QUESTION‘INVOLVED

1, Did the Appliéant and the Commission comply
with the Rules of Practice in handling the involved
application?

2. Whether the Pennsylvania Public Utility Com~
mission has the jurisdiction to approve the application?

3, Whether the Applicant has the right'to proCéed’
with the involved application?

4. Whether one public utility company has the
right to condemn operating property of another pdblic ~
utility? |

5. Does the Pennsylvania Public Utility Commission
have jurisdiction over the condemnation of Reading Compaﬁy
property prior to approval by Reading's Banktuptcy Court?

Reading Company, Debtor, respectfully maintains
that all of the above questions should be ahéwered’ihfthe',

negative.




IITI, ARGUMENT

A. Did the Applicant and the Commission comply

with the Commission's Rules of Practice in handling the

involved application?

The Commission, after reoeiving the above
application, set the matter down for heating. Rule 17
of the Rules of Practice beforeothe Pennsylvania Public
Utility Commission states that the service sheet, listihg
applications 1nvolvxng transportatlon of property, will
be served by the Commission at least twenty (20) days |
before the hearing date of‘any application listed thereon;
The notice of the hearing ggng appeared in the‘Commission‘s
Service Sheets. i

The Commission hotified Reading Company by letter
dated June 4, 1974, received June 6, 1974, that a hearing
would be held’on June 11, 1974, This notice was not in‘
compliance with the Commission's own roles; Applicant
filed notice of the hearing with thg;Penhsylvania Bulletin
on June 7, 1974 at 9:00 A.M.k;This was a;meré aﬁtempt'at
compliance with the notice requireménts since the Pennsyl-~
vania Bulletin containing the~notice;was not published
until June 8, 1974, a mere three days before the hearing,
two of those déys;being Saturday‘and Sunday.

Rules 31 and 30 (b) of the Commission's Rules




state that the applicant in applications for constkuc;
tion of a crossing under Section 409 of the Public Utility
Law "shall publish akconcise statement of the proceeding
which shall’designate the crossing with sufficiént
particularity to be readily identifiébievby¢QWnerSTof

property adjacent thereto or affected thereby, with notice

of time and place fixed by the Commissidn for hearing, once

a week for two consecutive weeks immediately prior to the
date of hearing in at least one newspaper of general cir-

culation, in the county in which the crossing is located.

Proof of the publication shall be filed with the Comnission

on or before the date of hearing.” Applicant’failed to
publish notice in accordance with the above Rules and did
not at the time’of hearing pﬁoducekproof of publication.
This failure was called to the attention of the’Hearing
Examiner, and with a Motion to Discontinue'the hearing
which motion was denied. |

Both the Commission and the Applidant did not
conform to the Commission's Rules of Practice and therefore

the Application should be dismissed.

B. Whether the PennsYlvania Public Utility

Commission has the jurisdiction to approve the involved

application?

The application involved in this proceeding is

predicated upon the Commission's jurisdiction under
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Section 409 of the Public Utility Law to apprcve’the
construction of a pipeline under a railréad. Section
409 grants the Commission the power to approve crossings
of utility companies by highways and vice vérsa. A readihg
of the Section 409 and cases decided under this‘secfion
make it clear that Section 409 is limited to those cases
involving rail-highway. ;

A review of all the cases under Section 409ywill-
reveal that they deal with rail-highwayrcrossings and
none involve a pipeline, Historically,,the railroads and‘k
pipelines have considered such matters as éroséings to be
the subject of privatefagreémentéa | |

The question of the Commission's:jurisdiction under
Section 409 to regulate pipeline crossings of both rail- |
roads and highways was raised in Investigatién‘bocket;No.
134 with both the railroads and the Pennsylvania Department
of Transportation taking the firm position that the Com~
mission's power under 409 is limited to rail-highway
Crossings., i | ’

The Commission's Jjurisdiction under Sectibn 409 is
limited to those cr0551nqs involving a ra11~h1ghway and |
does not extend to a rail-pipeline crossmng. '

C. Whether the appllcant has the rlght to proceed

with the involved application?




The Commission at Application Docket No. 97032,
by order dated February é, 1973, issued to Interstate
Energy Company, a Certifiéate of Public Convenience,
evidencing approval of the rightkto begin tb offer,
rendexr, furnish or éupply service by pipelinebin,the,
transportation of petroleum products, subject to ceréain
conditions, :
Condition a. of the Order states: "That before
any operations are commenced upon the construction of
the pipeline, Interstate Energy shall obtain and show
evidence to this Commission that it has‘ebtained xequired
approvals from the Delaware River Basin Commission'an&
other agencies having appropriate jurisdiction for all
construction and operation io be performed Within their
respective jurisdictions. At Complaint Docket No, 19914,
in answer to a complaint filed by STOPS, et al, v. Inter-
state Energy Company, the Commission issued an order dated
June 29, 1973, dirécting-the Interstate Enerqgy Company'to

cease and desist from any and all construction of the

fuel oil transportation fadility until it has obtained and

presented to this Commission approvals from the Delaware

River Basin Commission and other agencies having appropriate -

jurisdiction for all construction and operation to bé per-

formed within their respective jurisdictions. The applicant




has not secured, to the best of our knowledge, the
necessary agency approvals,
It is our position that the applicant is extremely;

premature in its actions in filing the application. First,

the crossing of the railroad by the pipeline is obviously'

conditioned upon the right to construct the pipeline.b
Until final plans are submitted for approvai, it
is fruitless to consider granting'permission to the pipe-
line to cross the railroad. This is evidendéd‘by the fact
that the applicant has alreaay requeSted idcation changes

on four occasions. on August 28, 1972, Mr. Robert S.

Cooper of Interstate Energy submitted a request for per-

mission to cross the railroad at three locations and on

‘September 7, 1972, he requested one additional crossing.

On November 1, 1972, Mr. Cooper advised that a change would

be necessary in one crossing. On December 21, 1972, Mr,

Cooper requested that one crossing be withdrawn and another

substituted. On March 12, 1973, Mr, Cooper :équested that
we destroy the original applicétion on crossing #2 and
substitute another crossing. On February 15, 1974, Mt.
Codper applied for a change in crossing #3. As recently
as July 25, 1974, Mr, Cooper réquested anothér‘ﬁhange in_

crossing #3. in all, the locatibn of the crossings have

been changed four times. This bears out our pcsitionfthat‘_; S




until Interstate has the right to constructfthe~pipeline

and until the final location of the pipeline is detérmined,

it is an exercise in futility to grant permits.

| Furthermore, for the Commission to consider a?pro-
priating property at this point in time, even assuming
their right to do 50, is equally'fxuitiess¢ Consider the
dilemma that the railroad and the Commission would now be
in as a result’of appropriation by ﬁhe Commission ofbthe
four crossings listed in Mr. Cooper's letters 0f~August 28,
1972 and September 7, 1972, There would be no less than
eight crossings that would be condemned,across‘cur right
of way. | ’ | |

Reading is not being critical of Intérstate for
changing the loéétions, we are only critical of’these
efforts when thexe may be additional changes.

Assuming that Interstate, at some time in the
distant future, does obtain the right to construct the
pipeline, Reading must comply with and is bound by the
restrictions placed on it under’the terms of the Regional
Rail Reorganization Act of 1973 as to encumbrances on its
property. |

D. Whether Interstate has the right at this point

to exercise the right to appropriate property and whether

one public utility company has the right to condemn the

operating property of another public utility.




Seétion 204 of the Public Utility Law states:
"Neither a proposed domestﬁc,public‘ﬁtility hereafter
incorporated nor a foreign public utility heréaftér
authorized to do business in this Commonwéalth shall
exercise any power of eminent domain within this Common-
wealth until it shall have reéeived the‘certificate of
public conveniencekrequited'by Section 201 of this Act.
Section 201 of the Public Utility Law states that a |
certificate of public’cohveniencé‘must,be;first;had‘and ~
obtained before the proposed‘public.utility can’render’f
service, | |

Interstate Enexgy Company received a conditional
certificate of public cchenienqe and it cannot commence
operations until all conditions aré nmet., It»is our position
that Interstate does not have the power of eminent domain

until it has met all the conditions of the order granting

the conditional certificate. Once again; it is guite pos=

sible that’Interstate'through condemnation could acquire
property and yet never recéi?e ﬁhe.right to construct the
pipeline. | | |

It is the positioh of Reading Company, that Interstate'?'
Energy as a public utility company does not'havé the right
to condemn the operating prbperty;bf’REadinq'Company.’ NeVerf:/

in its history, has the Commission stated that such a‘right"i




exists or has granted such right,

5. Does the Pennsylvania Public Utility Commission

have jurlsdmctlon over the condemnation of Reading Company

property prior to the approval of Readmng s Bankruptcy

Court?

Condemnation prodeedings against the properﬁy of
a railroad in reorganization under Section 77 cannot be
initiated without leave of ﬁhe reorganization court, ;g:

Chicago, R.I. & P. Ry. Co. et al. v, City of Qwatonna,

120 F.2d 226 {1941), the court stated that the consent of
the bankruptcy cour£ was a jurisdictional prerequisite to
initiation and conduct of proceeding’by'a city to caﬂdemn
property of a railway undergoing bankruptcy reérganization.
The railroad reorganization court has jurisdiction to stay
all condemnation litigation involving the debtor's property

at least when such condemnation proceedings are not brought

by the federal government. New York, New Haven and Hartford

Railroad Company, Debtor, 447 F. 24 428 (1971).

It is our position that the Commission must secure
prior approval of Reading's Bankruptcy Court before authoriz-

ing any appropriation of Reading Company property.
’ CONCLUSION

The Commission does not have the‘jurisaiction to
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approve the application of Interstate on either approval
under Section 409 or under eminent domain powers. The

application should be dismissed for the various reasons -

listed herein,
Respectfully submitted,
%MM 77/(37%%%/
Joseph M. O'Malle§

Attorney for Reading
Company, Debtor
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: BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

APPLICATION

Applications of Interstate Energy Company
The Baltimore and Ohio Railroad - DOCKET
Company, Upper Chichester Townshlp,
Delaware County

LI T 7

A, 98627

Erie Lackawanna Railway Company,
Lower Mt. Bethel Townshlp,
Northampton County

o €% en:

A. 98628

Lehigh and New England Railway
Company, Forks Township, North-
ampton County

A. 98629

Lehlgh Valley Railroad Company,
Lower Saucon, Bethlehem and
Palmer Townships, Northampton County.

A, 98630

Penn Central Transportation Company,
Concord and Thornbury Townships,
Delaware County, and East Whiteland
and East Pikeland Townshlps, Chester
County

LI 1]

A. 98631

Reading Company, East Whiteland
Township, Chester County, Richland
| Township, Bucks County, and Upper
' Providence and Perkiomen. Townshlps,
{ Montgomery County.
j

A. 98632

BRIEF OF APPLICANT
- INTERSTATE ENERGY COMPANY

HISTORY OF THE CASE

These cases were filedksimultaneously, consolidated
by the Examiner without objection by any party for the purpose
of hearing (N.T. 5-6), and are before this Honorable;CommiSsiOnjf
on the merits of each. | | |

The cases all coneern‘a'singie operative fact, viz, =

the crossing of railroad facilities by the,pipelinenof~Interstate‘n‘




Energy Company (IEC). This Honorable CommiSsion approved the

to IEC by Order dated February 6, 1973, atyDocket,A, 97032.
Those proceedings were incotporated in this record by refer~
| ence (N,T. 29). Briefly the piéeline will transpcrtklow
‘ sﬁlphur crude and residual oil from the Marcus Hook area
to generating stations of electric public utility companies
for the purpose of supplying fuel in the genération of
electricity. | | k
All of the railroads in these proceedings had no
objection to either the poiﬁt at, or the method by, which
the crossingsrwould be effected. e
At the hearing held on June 11, both Pehn Central
(PC) and Reading (RDG)*'movea to dismiss the pertinentrap—
pliéation on the ground that thiSFHonorable Commission
lacked jurisdiction and in any event the~applica£ion was
E premature in light of Condition a. of,thekéaid Order of |
£ February 6, 1973, and of this HonorablekCommission's‘Order
of June 29, 1973, at Docket C. 19914. The Examiner denied
the motions and completed the hearing. | |
Argument
The first objection présSed by‘PC and RDG iS'that
this Honorable Commission lacks subject matﬁer jurisdiction.

It is insubstantial in light of the plain léﬂghage'of“

*The four other railroads affected did not appear: The
Baltimore and Ohio Railroad Company (A. 98627); the Erie
Lackawanna Railway Company (A. 98628); the Lehigh and New
England Railway Company (A. 98629); and the Lehigh Valley
Railroad Company (A. 98630). ‘ .

- .-2-~

issuance of a Certificate of Public’ConVenience‘anﬁ Necessity



Section 409 (a) of the Public Utility Law. That Section
provides: | | |

"No public utility, engaged in the trans-
portation of passengers or property, shall,
without prior order of the commission, con-
struct its facilities across the facilities
of any other such public utility or across
any highway at grade or above or below
grade, or at the same or different levels;
and no highway, without like order, shall be
so constructed across the facilities of any
such public utlllty, and, without like order,
no such crossing heretofore or hereafter con-
structed shall be altered, relocated or
abolished."

This Honorable Commission in'its Ordér of Febru-
ary 6, 1973, found that IEC was a public utility with respeét
to its proposed tgansportationyof boiler fuel (prbperty)
belonging to electric public utility‘company shiépers. The
holding was affirmed by an unanimous Commonwealth Court;

IX Com. Ct. 487 (1973). That PC and RDG are public utility
companies engaged in the transbortation of Prdperty'over

the railroad facilities here involved is unqueétionéd.
Therefore, all the jurisdictional réquireméﬁts of the,first;
clause of Section 409(a) are fully met. No otherkclause
divests the jurisdictional basis of this mandate. |

Additionally, Condition 1 b of the Order of Febru-
.ary 6, 1973, requires:

"That in construction and operation of the

proposed pipeline, all pertinent provisions

of the proposed transmission pipeline regu-

lations, issued as an oxder nisi by this

Commission on May 17, 1971, shall apply, ex-

cept as may be later modified by thls
Commission."




Rule 3 of Part II and Section B 6 of Part II of

this Honorable Commission's Proposed Trénsmission Pipeline'
Régulations promulgated by its Order Nisi df May 17, 1971,
reguire that IEC secure this Honorable Commission's approval
of the crossing by its plpellne of rallroad fac111t1es in |
accordance with the Public Utility Law. This emphasizes
the pertinence of Section 409 (a).
| The second objection concerns the timelineSskof
the filing ofkthe‘instant.applications. This also is with-
out merit. Indeed, it could be érgued that this Honorablé
Commission's Order of February 6, 1973, was sufficient
approval to meet the requirements pf Section 409(a) since
(a) the route of the pipeline and the crossings heré involved
were sufficiently depicted on IEC's Exhibit F in that pro-

| ceeding [USGS Quadrangles (7.5 minuteS)] to,note'the locations

here involved; (b) IEC committed itself in that procéeding
to follow the criteria established by the Federal Department 
o1l Transportation for the design,’construction, operation -
and maintenance of liquid peﬁroleum pipelines and the approved
| industry code ANSI B31.4, both of which include criterié
E for pipeline-railroad croésings; (C) both PC and RDG* were
‘parties to that proceeding andkneVer objected to the juris-

diction of this Honorable Commission over approving a

route for the proposed pipeline which obviously required

*It is more than passing strange to recall (see p. 18 of the
Order of February 6, 1973) that RDG's officer, James Frick,
"stipulated that Reading Company stood prepared to negotlate
for longitudinal occupancy of its right—~of-way, wherever the
right-of-way would suit the purposes of the proposed pipeline."

-4-




the crossing of each of their railroad facilities.byriEC's
pipeline; and (d@) pC nevér appealed from the Order'of Fébru—
ary 6, 1973, and while RDG did appeal, it did not raise any '
(let alone this) jurlsdlctlonal issue on the appeal. In

any event, the appeal was decided adversely to RDG. Accord-
ingly, the jurisdictional issue as raised by PC.and RDG in
these proceedings hés already been adjudicated between the
same parties and may not now be raised again.

Secondly, the plain language of Section 409 (a)
requires dismissal of the jurisdictional issue. No decision
of either this Honorable Commission or of any Pennsylvania
appellate court has excluded from the plain language of
Section 409 (a) the crossing by an intrastaﬁe»pipéline trans-
porting property of the railroad‘facilitiesiused'énd‘ﬁseful -
in the transportation of property. - 7 |

Finally, the Order of February 6, 1973, does. fot
impose any unusual condition affecting the,right;of°IEé/£o
construct and operate its pipeline. The preamble to
Section 202, provides: |
"Upon the application of any public utility and
the approval of such application by the com-
mission, evidenced by its certificate of public
convenience first had and obtained, and upon

compliance with existing laws, and not otherwise,
it shall be lawful:..."

The underscored phrase clearly means that the
granting of a certificate is not a license by the certificate

holder to avoid all other laws. Applied to this situation,




Condition a. of the February 6, 1973 Order was no more than

a reminder to IEC that it must secure, as any public utility

company must in constructing 6perating facilities, various
regulatory permits’énd licenses. . |

That Condition did not prescribe a schedule by
which IEC had to proceed seriatim. To say that the approvals
sought here could only be submitted u?onkthe issuance of
all other approvals is patently‘illogical since every other
agency could decide the same thereby producing a stymie=-
a result which we absolutely reject as this'Honorable Cdm-
mission's intention. >Obviously, if a required approval is
not received, i.e., that of the Delaware River Basin Com-~
mission, the IEC pipeline will not be constructed and the
approval (if issuved as we here pray) of these,applicationé
by this Honorabie Commission willkbekmoot. The reference
to the drder of Jﬁne 29, 1973 is merely a'reiﬁeﬁation of the
timeliness argument. Paragraph 3 of that Order stated:

"Reséondent is hereby directed to ceasékand

desist from any and all construction of the

fuel oil transportation facility until it has

obtained and presented to this Commission appro-

vals from the Delaware River Basin Commission

and other agencies having appropriate jurisdic-

tion for all construction and operation to be
performed within their respective jurisdictions."

That Oxder is interlocutory onlyyand‘therefore is 
~not finally dispositive of the issues in that Complaint
proceeding. Even if’it were disposiiive, it’would not requifé_u
that the present applications ﬁustfbe the;l§§E submittéd fbr,‘ 5

approval.




RDG questions whether the condemnation by one

public utility company of the propefty of another public
utility company is lawful. A series of text authorities and
cases establish that one public utility company may condemn:
property of another such companY‘where the condemned property 
is not used and useful.* Even if it be assumed that RDG |
(oxr PC) is the fee bwnér of the fealty upon which its rail-
£oad facilities are to be crossed, physically no interference'
or taking of these railroad facilities occurs sincé the
pipeline will cross gndergrade with no adverse'impact to
the continued use by RDG of those facilities, for the sub~
’grade area to be occupied by the pipeline is’in a plane not;
used or useful to the RDG except as it may be’nécessary fbr
vertical'support. As RDG (nor'PC) has raised any objection
to the design and construction features of eéch crdssing,
no ‘issue remains réspecting such suppdrt. |

PC asks whetheér appropriation byithis Honorable
Commission of its railroad facilities for,thé effectuation
of the pipeline crossing is a granting of an abéndonment of
the railroad facilities. This patently and erroneously
assumes that the railroad facilities aré rendered ineffeCtivé'
or inoperative by such appropriation. Aé neither event will

occur as noted just above, no abandonment occurs.

*See 13 Pennsylvania Encyclopedia of Law §10 and 1 Nichols,
Eminent Domain §2.2; Pennsylvania Railroad Company's Appeal,
93 Pa. 150 (1880); Groff's Appeal, 128 Pa. 621 (1889); Scranton

Gas & Water Company v. Delaware, Lackawanna and Hudson Railway
Company, 225 Pa. 152 (1909); Edgewood Borough Petition, 318 Pa.

268 (1918); Palmerton Borough v. Palmerton School District,
25 D&C 2d 525 (1961).

-
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Conclusion

to ordexr the crosszng, to approprlate the necessary realty
(here a subsurface plane) and to allocate costs engendered
thereby, and as no engineering or technical objectionghas
been raised to any crossing by any affected railroad com-
pany, we respectfully request this Honorable Commission to
approve each application and to appropriate the necessary

realty as 1ndlcated in the exhibits of record.

Respectfully Submitted,f

pE¥er Plattes
Attorney for Applicant,

- Interstate Energy Company

Of Counsel:
Ballard, Spahr, Andrews & Ingersoll J

1035 Land Title Building
Philadelphia, Pennsylvania 19110

Due Date: September 13, 1974

As Sectlon 409 empowers this Honorable Commlss1on
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Re: AppliCatiohs‘of Inferstafé“Eher§§;COﬁpany .
_Docket Nos. A.-98627-32 . L N T

S

Dear Mr. Ketner: ,7f°, : ‘ W , f_lffj- '%~(  N%‘

~ . Enclosed please fing an*origihai’énd>fdurteén.copiés:5,N
Oof the main brief of Interstate Energy.Company,‘Applicant'in‘f i
the above matters. ‘ S B ORI SP D TIPS f T

-

I certify I have forwarded a copy to all counsel
of record. : ‘ | e - e

~

’

‘Very

Pet Efglatten

PP/amw
Enclosures ‘ S L
cc: David A. McCormick, Esq. (w/enc.)’ .
Joseph M. O'Malley, Esq. (w/enc.) = =~ - -
Philip R. Mann, Esq. - (w/enc.)

e
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APPLICATION OF INTERSTATE ENERGY CO.

- NOTICE OF APPEAL by Reading Company at No.
311 Ce D. 1975,‘Commonwealth Court of ‘
Pennsylvanla, from the order of the Comm1551on ;  .

dated February 7, 1975, in the above Appllcatlon"1"

- proceeding.

|
|
r
|
!
(

RECQP"} |
@L@E? |

Application Docket No. 986325




COMMONWIE AI:TTT or ]’I"NNSYLVANI.A, :
PENNSYLVANIA PUBLIC UTILITY ;

COMMISSION

and

INTER STAT E ENERGY COMPANY,

READING COMI“ANY Debtor, : e
Appellant ~+ No. 311 Commonwealth Docket 1975

Before:

Argued;

Intervening Appellee

Ve

HONORABLE JAMES S. BOWMAN, President Judge
HONORABTE JAMES C. CRUMLISH, JR., Judge
HONORADLI ITARRY A. KRAMER, Judge
HONORABLIE ROY WILKINSON, JR., Judge.
HONORABLT GLENN E. MENCER, Judge
HONORABLE THEODORE 0. ROGERS, Judge
LIONORABLYE GINIE VIEVE BLATT, Juclge

September 8, 1975

IN TT1I COMMONWEALTH COURT S
OF PENNSYLVANIA
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OPINJ&ON
OPINION BY JUDGI WILKINSON, October 8  , 1875

This matter is ‘bei‘ore us on a motion to" kquash. Thé-iés‘ue isa
narrow one and turns on whether a petition timely filed by',appell‘aynt ‘bfefor‘e |
the Pennsylvania Public Utility Commission, enﬁﬂed "Petiﬁon of . for
Rehearing, Reargument, Modification and Rescigsion of the C‘omr’nis’sbioh»"s’
order of November 12, 1974" was in fact é.nd laxﬁr a ’p'e‘tﬁition for ”Relieariné :
and Reargument, Modification and Resciésion” or merely a pyeti'tion for
"Modification and Rescission". The point, fhough narrow and at fifst it |
impression technical, is critical, for a petition for fehearing under’ S‘:éc{vi‘cn'
1006 of the.Public Utility Law, Act of May 28, 1937, P. L. 10’53, as
amended, 66 P. | . §1386, invokes the provisions of Sec’clon 1101 of the
Public Utility Law, 66 I°. 5. §14.31 extendmg the tnne for appeal to be :
timely filed if ﬁled within 30 days after the ontry of the order rcfusmg the
petition, referred to in the Public Utlllty Law as an apphcatlon. On the

other hand, a pe’cition for modification and résc;.sswn is filed under the

provisions of Section 1007 of the Public Utility Law, 66 P. S. '§1_39_7‘,}; and - o

does not eXtend the time for appeal.

The facts here invelved, as they relate to the motion to qu,ashﬁ and as

succinctly stated in appellant Reading Company's history of the case, are

that on November 12, 1974, the Public Utility Commission issued its order

with an entry date of November 18, 1974, approving intervening appellee's

applications. Within 15 days of the entry of this order, appellant filéti the

petition here in dispute. Appellee filed a motion with the Com‘mission« ‘to- S

quash the pehtmn on the ground 1m‘e1* alia, ﬂnt it was not a proper peuhon

for rohcdrmg On ¥ cbruary 7, 1970, Wlth ihe exceplion of mmor modlﬁca- U

tions not here important, the Pubho Utility CODll)‘ll‘: sion refused the

appellant's petition. Ob l\;mrch 5, 1975, appellant filed this appeal from the

-2 -




the November 12, 1974 order would be hmely if the petl‘clon in questlon were

properly characterized as being one for reheamng and would be untlmely

filed if merely for amcndmcnﬁ and resciSsion; ‘We must hold thdt 1‘E is- '

properly characterlz ed as only a potmon J” or amendment and resc:1551on and :

therefore, must grant the moti’on to quash.
Cases mvolvmg whcther a petltlon is properly one for rehear_mg or

merely for amendment and rescission have been before this Court When ’che

petltloner desired it to he considered one for amendment and re,scisfsiop. and

the respondent asserted it to be in aCtuali’cy a petition for rehcar‘ing. In

those cases, the petition in question hag been filed more than 15 days beyond

the date of the service of the order and, thercfore, untimely as one foi"

rehearing. See Department of TranSportatibri v. P.U.C., 8 Pa. Coixiimcin- Tl

wealth Ct. 554, 284 A.2d 330 (1971). Such is 5 ot the case here, for ’che
petltlon wasg filed wzﬂun the 15~day pCI‘lOd

The petition in question rdoes not alle‘-ge that there is new or even

further cumulative evidence to ‘p’r.eseht and, of course, could not ‘allege Wh’y,“ S

it was not available at the time of the hearing. A petition for rehearing T

presupposes the offering of additional testimony of som'e sort.. See’ Bucksf

County Board of (“‘ommlsm oncr s V. Pennsvlvama Public Utlllty Commlssmn,’ﬂ ,

11 Pa. Common\vealth Ct. 7 313 A.2d 185 (1978)

- Two pomis arc of considerable pcrsuasioh although neither is don-
trolling. Appellant, in its petitio‘n, docs ncf:; specily or identify under Whlch 5

section or sections of the Act it is hhno‘ its petmon; TFurther, the pra;’ferkf o

of the petluon, quoted complc:toly, igs

"WIERETORE, pcﬁ.ﬁoncrs pray that your Honorable
Commission resciid the order adopted November 18, 1974
and dismiigs the application for lack of jurisdiction. Peti-
tioners are prepared to atiend fur ther hearings and arguments
on the items raised in this petition." '

“w ‘3 " o

Public Utility Commission's order of November 12 1974 ThlS appeal from o




mony admitted, nor does it pray for a further hearing. Impor’cantly, it
does not state that if a further hear mg, is hcld, appellant will present any
testimony much less identify such testimony . I‘ndeed, 11:,,merely states ;that
appellant is prepared to attend furthcr hearmg,s and arguments. Sur ely,k .
such a prayer of a petition cannot scmously be characterized as askmg for
a rchearing. |
Ap“pellant argues that since the appellee had filed a motion with the o
Public Utility Commission to dismiss the petition because it could no‘c be
considered as in proper form to reques't a réhearing and the COmmisskic‘:)yn '
did not’grant the motion to dis'miss‘, but rather dismissed the pétitidn o’nyits,‘""*
merits, the (,ommlss,mn must have consider od 11 as a proper potltmn for :

rehearing. Not so. The Commlssmn need not have conuldered the ;motlon

to dismiss on procedural grounds when it dismissed the petltl‘on _on :the L

Significantly, 1t does not pray that the record be opened and addltlonal testi- =

merits. Here, we do not have the merits before us, but only the proce'dural e

question.

The appellant‘% reliance on Drinks, Inc. v Pennsylvama Publlc

Utlllty Commission, 16 Pa. Commonwealth Ct. 300, 328 A. 2d 582 (1974), 7 :
is mlsplaccd In Brinks, the appcllant assex‘tcd that the petltlon flled w1th .
the Commlssmn more than lo days after the mtry of the ordcr and there-
fore, too late to be‘ one for ehearmg was one for amcndment and res‘mss:on o
which can he fllcd at any ume. Towever, it then wanted to have the ’

Commission I‘CCODSldCl ils ox 1g,m.x1 crtter as though it were a petltlén for
rehearing 1t is ié that pmnt th"xt Judge Crumhgh spokc when he sald that

the appellant was ramm{r ihc arbitrary and ngpru,muq natule of the short

form order which should he raised on a petition for rehearin g or onan

-4 -




appeal to this Court. These issues could have been raised on a petitio‘n for. |
rehearing in Brinks and in the instant casc 1:1? but only if, new emdence
was alleged in the petition. ILacking that new ev1dence, the alleged arbltrary

and capricious nature of the order in both Brinks and this Case mus’c 'be '

raised on appeal takcu within the time limit whlch is not extended by a S

pending petmon for amcndmcn‘c and resms.swn. ‘This is thc holdmg of G
Brinks and ig our holdmg here. ‘ |
Accordingly, we enter the'foiylowing
ORDER
NOW,  October 9 = s ‘1975",.iﬁ’cérwéning, appyciyll‘ee'.s motlon o

to quash is granted and this _app-cal'dismisséd.‘

. _‘* ‘ l y //‘;’z?, ‘ ::‘m;’?*?’w&} ',,"3. ‘ s ‘
U ; Roy Wilkinson,/Jr}, Judge




READING COMPANY
ANDHEW L. LEWIS, JR, AND JOSEPH L. CASTLE, TRUSTEES
ENGINEERING DEPARTMENT

ROOM 505, READING TERMINAL.
PHILADELPHIA, PA, 19107

E. C. LAWSON, P. E. Saae 'AHEA CODE 218
CHIEF ENGINEER ' WALNUT 2-6100

Application of InterState Energy Company, a Delaware corporation,
for an order or orders approving the construction, below grade,
of its pipeline facilities to cross below the tracks of the var-
ious railroads in Upper Chichester Township, Delaware County;
Lower Mount Bethel Township, Northampton County, Forks Township,
Northampton County, Lower Saucon, Bethlehem and Palmerton Town-
ships, Northampton County; Concord and Thornbury Townships,
Delaware County; East Whiteland and East Pikeland Townships,
Chester County; East Whiteland Township, Chester County; Rich-
land Township, Bucks County; and Upper providence and Perkiomen
Townships, Montgomery County. : ' '
’ " Docket No. A, 98632

December 12, 1975,
, Marcus Hook 5. :
Mr, C. J. McElwee, Secretaryg S
Pennsylvania Public Utility Commission,

P. O, Box 3265, N , ‘
Harrisburg, Pennsylvania 17120, -

Dear Mr. McElwee:

This is to certify that all work to,be performed by
Reading Company, as required by P.U.C. Order, Docket No., A, 98632,
dated November 12, 1974, was'completéd as of December 12, 1975.




!MMDNWEALTH ar PENNSYLVAI’(A
PENNSYLVANIA PUBLIC UTILITY COMMISSION
P. O BOX szss.HARmSBURG.PA.rﬂzo

March 16 1976

IN REPLY PLEABE"
REFER TO DUR FiLE

-

Louis A. Grafman - : ‘
Ballard, Spahr, Andrews and Ingersoll
United Engineers Building

30 South 17th Street

Phlladelphla, Pennsylvanla 191037

Interstate Energy Company = Pa. P.U, c. -
I.a.c. - Notlce of WlthdraWal of Petltlon

Dear Mr. Grafman: ‘ B ' : ' ~]~k i

At public meeting held on. Thursday, February 26
1976, the. Pennsylvania Public Utility Commission agreed to :
the withdrawal by joint I.A.C. - P.U.C. Petition in the above
captioned matter. Please find attached hereto and execute
copy of same. I trust you will serve all partles of record
and file this document with the Court. ~

Thank you.

Very truly yours,

'Jay;Rosenbluth'
Assistant Counsel

B iy e

e s sy 8.




IN THE UNITBD S'I‘ATLS DISTRICT COURT
FOR 'I‘HE EASTERN DISTRICT OF PFNNSYL\U\NIA

*

' - In Proceedings‘forbﬁhe“"
o Reorganization of a ‘
Railroad 2ol

in the Matter of

RFADING COMPANY,

Bky. No. 71-828

L1)

Debhtor

NWOTICE OF WITHDRAWAL OF
PETITION OF THE PENNSYLVANIA
PUBLIC UTILITY COMMISSION
AND INTERSTATE ENERGY COMPANY
7O IMPLEMENT, MAKE EFFECTIVE
AND HAVE RECORDED AN ORDER
OF THE PUBLIC UTILITY COMMISSTON

' (ORDER NO. 798)

Andrew L. Lewis, Jr., and
Joseph L. Castle, Trustees of"
The Property of Reading Company,

DébLOI

TO

y

e R i g o e

oo emms ot oo Fi

1. On Aprll 21 1975, a hearlng was held be~'

fore the honorable William J< Dltter on the Pegltlon of

bk e e T

the Pennsylvanla Publlc Utlllty CommlsSLOn (*pParPUC") and

e Enexgy Company ("IBC") to Implement, Make

rh

ective znd Eave Recorded An Ordex of the delic

g}
J=fy
=ty

tlllty Commﬂ551on (Oroer No- 798 1n,these proceedlngs)

2. At tnat lee, the Court sugc ested tnatk

I1EC &nd Reading continue to negotl ate &nd reach a sett]e"“

ment:

3. Such a setitlement was reached between IEC

3

PUTET- B - 1WT T & & I 4 1 « DU . ,




4 The'Pa?Ucii$_wiJiing to Vith&rawvtﬁé petitfon g -

at 1EC's regquest and hereby does so‘bécause,of'suchﬁreqﬁéstyk e

5. Notiéé'is heréby‘given‘that'the;petitionersf

withdraw their'pétitiOn.;f
PETER PLATTEN i
Attorney for Interstate
Energy Company
/ 1
. ,
» : 1 | rt¢’>t{z3f’/ .
EDWARD JN MORRIS
8 Copnsel L
JAszOSENBLUTH
A551stant Counsel
PENNSYLVANIA PUBLIC UTILITY .
CODMISSION e,
‘Of Counsel:
BALLARD, SPAHR, ARDRERWS. f
& INGERSOLL .
1035 Land Title Building i
Philadelphia, Pa. 19110 &
: (215) L07-5615 :
PENNSYLVANIA PUBLIC UTILITY
COHMMISSION i
118 Rorth Ofifice Building »
Harrisburg, Pennsylvenia 17120 , )
(717) 787-5000 ”
-




e

 May 13, 1980

- A-00098627

A-30098628
: A=00028629

Detcr Platten, squlre ‘ A~-00023630
Baliard, Spshr, Andrews and Ingersoll sl -~ A=-00098631 -

United Engineers Building o Ar00098632pz”'
Philadelphia, PA 19103

Application of Iaterstate Energy Ccmpany for approval
of the construction, beluow grade, of p;pelines across
various railroad facmlltles. S

Dear Bir:

You are herely adviged that the Commission, at its
Public Meeting of iay I, 1980 directed that the 1ecord in
the instant proceedlng he marked closed.

Ve:y’uruly,yours,

William P. Thierfelder
Secretary

[DOCKETED |
NAY 161880

Sl gl
N sl H

wﬁv g
cc: Bureau of Transportation P T
Similar letter list attached e ]’V\

i
Certified Mail
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.Méy 13:1980 | .

similar letter list:

Interstate Energy Company
930 Americana Bldg. :
P.0O. Box 1916 :
Houston, Texas 77001

- Trustees of Reading Company
¢/o Lockwood W. Fogy, Esquire
One Plymouth Meeting
Plymouth Meetlng, PA 19462

Trustees of Penn Central Trans. Co.
Robert Szwajkos, Esquire

Suite 3100, I.V. B. Building
Philadelphia, PA 19103 '

Robert W. Cunliffe

Deputy Attorney General

Rm. 511

Transportation & Safety Bldg.

J.T. Clark, Attorney

1323 Midland Building

Cleveland, Ohio 44115 ‘ ‘
for: Trustees of Erie Lackawanna Railway Corp.

Joel E. Mazor, Commeérce Counsel

1138 Six Penn Center Plaza

Philadelphia, PA 19104 :

for: Penn Central Trans. Co. & Reading Co.
Now none as Conrail : '

| : Rene' Gunning; General Attorney
| Two Noxth Charles Street
Baltimore, Maryland. 21201

for: Chessie System :




