BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Jeannette Pavlick and					:		C-2018-3002723
Craig Pavlick						:
							:
	v.						:													:
West Penn Power Company				:



INTERIM ORDER
GRANTING MOTION OF WEST PENN POWER COMPANY TO 
COMPEL RESPONSES TO INTERROGATORIES AND DOCUMENT REQUESTS

On September 14, 2018, Respondent forwarded to the Complainants interrogatories and document requests (Discovery Requests) via first class mail, pursuant to a Certificate of Service filed in this matter.

On September 27, 2018, the Complainants mailed objections to all the Company’s Discovery Requests.  Complainants object on the grounds that: (i) the Company “likely” did not mail the Discovery Requests on the date listed on the Certificate of Service; (ii) the time provided to object and respond is “unreasonable;” (ii) the Discovery Requests are “too broad and unrelated to the installation of a potential harmful smart meter;” (iv) the Company is violating § 5.361(a)(2) and (4) as Complainants do not believe the questions contained in the Discovery Requests are permitted and the number of questions is unreasonable given the response time demanded; and (v) the Company appears to have the “intent to not act in good faith.”

On October 2, 2018, Respondent filed a Motion to Compel the Complainants to fully and completely respond to the Discovery Requests.

By letter dated October 9, 2018, the Complainants submitted a response to the Company’s Motion to Compel.  The Complainants asserted that the Discovery Requests are not related to the Formal Complaint regarding the smart meter, and that the Discovery Requests contain 110 questions and did not comply with 52 Pa. Code § 5.341(d), and that the number of questions were unreasonable and are not simple and straightforward.  Complainants further alleged that the Company was in violation of 52 Pa. Code § 5.361(a)(2) and (4).

On October 15, 2018, an Interim Order Establishing Initial Litigation Schedule was issued which set forth the schedule for discovery, the identification of witnesses, and filing of motions in this proceeding.  A witness notification deadline of January 10, 2019, a discovery deadline of April 5, 2019, and a status report deadline of April 19, 2019 were set in that order.

On November 28, 2018, an Interim Order was entered that granted Respondent’s Motion to Compel and directed the Complainants to serve upon counsel for the Company, full and complete responses to all of the Discovery Requests served upon Complainants by the Company and file a certificate of service with the Commission’s Secretary not later than December 14, 2018.

By letter dated December 11, 2018, the Complainants advised of a death in Complainants’ family and requested an extension of time until January 17, 2019 to respond to the Discovery Requests propounded by the Company.

[bookmark: _GoBack]On January 4, 2019, an Interim Order was entered which granted the Complainants’ request for an extension of time to respond to the Discovery Requests and directed the Complainants to serve upon counsel for the Company, full and complete responses to all of the Discovery Requests, which were the subject of the order granting the Company’s Motion to Compel entered on November 28, 2018, not later than January 17, 2019.

On January 10, 2019, in accordance with the Interim Order Establishing a Litigation Schedule, the Company provided notice and summaries of testimony for its factual and expert witnesses.

On March 7, 2019, the Company filed a Motion to Dismiss the Formal Complaint due the Complainants’ failure to respond to the Discovery Requests.

On April 19, 2019, in accordance with the Interim Order Establishing a Litigation Schedule, Respondent submitted a status report.

By letter dated April 25, 2019, the Complainants submitted a Motion to Find in Favor of Complainant, Additional Comments Regarding Clarification Request and Response to West Penn Power Company Letter Dated April 19, 2019.

On May 2, 2019, an Interim Order Scheduling Prehearing Conference was issued which scheduled a prehearing conference for June 13, 2019.

On May 3, 2019, a Call-In Telephonic Pre-Hearing Conference Notice was issued which scheduled a prehearing conference for June 13, 2019.

On or about May 28, 2019, the undersigned presiding officer received correspondence from the Complainants which advised, inter alia, that the Complainants would be out of town during the week of June 13, 2019.  In response, that same day, an Interim Order was entered rescheduling the prehearing conference and directing the parties to confer regarding outstanding discovery issues and which rescheduled the prehearing conference for June 25, 2019.

On May 29, 2019, a Cancel/Reschedule Pre-Hearing Conference Notice was issued.

On June 25, 2019, a prehearing conference was held.  The Complainants and counsel for the Company appeared and participated.  The parties discussed the hearing process, discovery, outstanding motions of the Complainants and the Company, and witnesses.  The Complainants stated that they still did not know who their witnesses would be and stated that they reserved their right to present witnesses even though their witness list was due on January 10, 2019, pursuant to the Interim Order.

In addition, on June 25, 2019, an Interim Order was entered denying Complainants’ motion to find in favor of Complainants dated April 25, 2019.
On June 28, 2019, Respondent filed a Motion to Compel.  Respondent averred that it received non-substantive and incomplete responses from the Complainants to the Company’s Discovery Requests, which were dated June 20, 2019.  The Complainants stated that they were “reserving the right” to present information at trial and/or that they simply were “not prepared to answer this further at this time” and providing little or no response for Nos. 3-4, 6-7, 18-19, 21‑32, 35-37, 39-43, 46-48.  Further, the Complainants responded “N/A” or “irrelevant” and provided little or no response for Nos. 2, 8-12, 33-34, 38. Furthermore, Complainants provided no documentation in response to the Requests for Production of Documents, Nos. 35-48, and stated that the Company needed to provide them with documentation with regard to Nos. 44 and 45.

Respondent further averred that Complainants have ignored the Interim Order Establishing Litigation Schedule issued on October 15, 2018, requiring the exchange of expert and factual witness information by January 10, 2019 and the filing of a status report by April 19, 2019, as no witness information or status report has been received from the Complainants as of the filing of this Motion. 

On July 10, 2019, Complainants filed a two-page cover letter and a pleading entitled “Answer To West Penn Power’s Proposed Motion To Compel”.  Complainants essentially averred, among other things, that Respondent is asking questions that have nothing to do with this case and that Complainants complied with the instructions provided with the Discovery Requests.  Complainants further averred that they believe their information will not be kept confidential, that Respondent is asking questions related to someone else’s case, thereby giving an appearance that Complainants are being denied a fair and impartial hearing.  Complainants further averred that they responded to every single question following the instructions outlined by Respondent.  

The Commission’s regulations permit the discovery of “any matter, not privileged, which is relevant to the subject matter involved in the pending action.”  52 Pa. Code § 5.321(c).  Generally speaking, this Commission applies a standard of relevance which is less restrictive than that required by parties to present information into the evidentiary record.  It is not grounds for objection that the information sought will be inadmissible at hearing if the information sought appears reasonably calculated to lead to the discovery of admissible evidence.  52 Pa.Code § 5.321(c).

Discovery may be obtained regarding any matter relevant to the subject matter.  Relevant evidence is evidence that tends to make an act at issue more or less probable.  Moreover, evidence is relevant if it advances the inquiry in some degree and, thus, has probative value.  Although the law does not furnish an absolute test of relevancy, the Pennsylvania Supreme Court follows a two–part analysis for determining relevance.  In Commonwealth v. Stewart, 461 Pa. 274, 336 A.2d 282 (1975), the Court held that “[i]t must be determined first if the inference sought to be raised by the evidence bears upon a matter at issue in this case and, second, whether the evidence renders the desired inference more probable than it would be without the evidence.  Id. at 284.

Based upon a review of the Discovery Requests and Responses attached to the Motion to Compel, it does appear that the information sought by the Company is relatively simple and straightforward, and directly relevant and material to the issues raised by the Complainants in their Formal Complaint.  The Company is entitled to the requested information to enable it to fully investigate what information the Complainants relied on to make the specific and detailed allegations they did in their Formal Complaint.  

The Commission’s Regulations at 52 Pa. Code § 5.371 address the consequences of a participant’s failure to comply with the Commission’s discovery regulations.  Section 5.371 provides that: 

(a)	The Commission or the presiding officer may, on motion, make an appropriate order if one of the following occurs:

(1)	A party fails to appear, answer, file sufficient answers, file objections, make a designation or otherwise respond to Discovery Requests, as required under this subchapter.

Further, 52 Pa.Code § 5.372 provides that the presiding officer may impose appropriate sanctions upon a party found to be in violation of the obligations set forth in the Commission’s Regulations. 
I have reviewed the Discovery Requests propounded upon Complainant.  The Discovery Requests are relevant and proper.  Accordingly, Complainants must now provide full and complete answers to all of the Discovery Requests.  Answers like “n/a” or “unknown,” do not count as “full and complete responses or answers to Discovery Request.”  

Should the parties be unable to agree upon terms of a Stipulated Protective Agreement, any party may submit a petition for a Protective order to the undersigned presiding officer.

Under the circumstances, the following order will be entered.  

THEREFORE,

IT IS ORDERED:

1. That, to the extent Complainant objected to the Interrogatories and Document Requests propounded upon Complainants by Respondent, those objections are overruled. 

2. That the Motion to Compel Responses to Interrogatories and Document Requests filed by Respondent is granted.

3. [bookmark: _Hlk7425331]That Complainants shall serve upon counsel for Respondent, full and complete responses to all of the Interrogatories and Requests For Production of Documents served upon Complainant by Respondent, not later than October 24, 2019. 

4. That Complainant shall file and serve upon counsel for Respondent and the undersigned presiding officer, a certificate of service evidencing service of his discovery responses upon Respondent, not later than October 24, 2019. 

5. That the parties are hereby notified that the failure to comply with this order may result in sanctions imposed upon any party failing or refusing to fully comply with any term of this order, including but not limited to the dismissal of the complaint in this proceeding.

6. That the parties shall confer on or before October 10, 2019 and attempt to agree or stipulate to the terms of a protective order to address the disclosure and use of medical information and documentation and other sensitive information in this proceeding.

7. That on or before October 17, 2019, the parties shall submit a stipulated protective order or, in the event an agreement is not reached by the parties, either party may submit a request for a protective order and a proposed protective order to the undersigned presiding officer. 

8. Notwithstanding any provision set forth above, the parties shall comply in all respects with the terms of this order. 


[bookmark: _Hlk10727748]Date:  October 1, 2019							/s/			
								Jeffrey A. Watson
								Administrative Law Judge
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