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Tenika Gray								     	     C-2018-3005910

	     v.

Philadelphia Gas Works


OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by Tenika Gray (Complainant) on March 4, 2019, to the Initial Decision (I.D.) of Special Agent Gail M. Chiodo, issued on February 21, 2019.  Replies to Exceptions were filed by Philadelphia Gas Works (PGW) on March 15, 2019.[footnoteRef:2]  For the reasons stated below, we shall deny the Exceptions and adopt the Special Agent’s Initial Decision, consistent with this Opinion and Order. [2: 	The Complainant filed Exceptions on March 4, 2019, but did not serve a copy of the Exceptions on PGW.  By Secretarial Letter issued on March 6, 2019, the Secretary’s Bureau served the Exceptions on PGW.] 

History of the Proceeding

	On November 7, 2018, the Complainant filed a Formal Complaint (Complaint)[footnoteRef:3] against PGW in which she complained that PGW was threatening to disconnect her service.  For relief, she requested an affordable payment arrangement (payment arrangement or PAR).  Complaint at 1-3. [3: 	The Commission’s Bureau of Consumer Services (BCS) issued an Informal Decision at BCS Case No. 3654947 on October 25, 2018.] 


On November 29, 2018, PGW filed an Answer (Answer) in which it generally denied all material allegations made by the Complainant.  PGW admitted that it has issued a termination notice for service termination.  PGW averred that the Complainant had defaulted on a prior Commission-issued payment arrangement and requested that the Commission dismiss the Complaint.  Answer at 1-2.

Special Agent Chiodo conducted a telephonic hearing on February 4, 2019.  The Complainant appeared pro se and testified in support of her Complaint.  PGW was represented by counsel and presented the testimony of one witness.  PGW offered four exhibits, all of which were admitted into the record.  The record was closed following the conclusion of the hearing.  I.D. at 2.

On February 24, 2019, the Commission issued Special Agent Chiodo’s Initial Decision in which the Special Agent dismissed the Complaint.  Id. at 9.

As previously noted, the Complainant filed Exceptions on March 4, 2019.[footnoteRef:4]  PGW filed Replies to Exceptions on March 15, 2019. [4: 	We acknowledge that the format of the Complainant’s Exceptions does not strictly comply with Section 5.533(b) of our Regulations, 52 Pa. Code § 5.533(b); however, particularly because the Complainant is appearing pro se, we will accept the Exceptions as filed pursuant to Section 1.2(a) of our Regulations, 52 Pa. Code § 1.2 (a), in order to secure a just, speedy, and inexpensive determination.] 


Discussion

		We begin by considering the nature of the filing before us, to determine the applicable legal standard of review.  Although the present letter did not comply with technical requirements for filing Exceptions, because the Complainant is appearing pro se, we will exercise our discretion under 52 Pa. Code § 1.2(a), to liberally apply our regulations and construe the letter as Exceptions.  Therefore, we will review the matter as Exceptions to the I.D.

Legal Standards

As the party seeking affirmative relief from the Commission, the complainant in a formal complaint proceeding has the burden of proof under the Public Utility Code (Code).  66 Pa. C.S. § 332(a).  The burden of proof is the “preponderance of the evidence” standard.  Suber v. Pennsylvania Com’n on Crime and Deliquency, 885 A. 2d 678, 682 (Pa. Cmwlth. 2005) (Suber); Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992) (Lansberry).  To establish a fact or claim by a preponderance of the evidence means to offer the greater weight of the evidence, or evidence that outweighs, or is more convincing than, by even the smallest amount, the probative value of the evidence presented by the other party.  See Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 48-49, 70 A.2d 854, 855 (1950).

Adjudications by the Commission must be supported by substantial evidence in the record.  2 Pa. C.S. § 704; Lansberry, 578 A.2d at 602.  Substantial evidence is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Consolidated Edison Company of New York v. National Labor Relations Board, 305 U.S. 197, 229, 59 S. Ct. 206, 217.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980) (Norfolk); Murphy v. Comm. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

The Responsible Utility Customer Protection Act, as codified in Chapter 14 of the Code, at 66 Pa. C.S. §§ 1401 – 1419, applies to complaints alleging inability to pay and requesting Commission-issued payment arrangements.  A “payment arrangement” is defined as: “[a]n agreement whereby a customer who admits liability for billed service is permitted to amortize or pay the unpaid balance of the account in one or more payments.”  66 Pa. C.S. § 1403.

Section 1405(a) makes explicit the power of the Commission to investigate payment disputes between a public utility and its applicants and customers.  It also makes explicit the Commission’s authority to establish at least one payment arrangement per customer subject to the limitations of Section 1405.  See 66 Pa. C.S. § 1405(a).

[bookmark: _Hlk531271779]For any customer who defaults on a Commission-issued payment arrangement, the customer may receive relief from the Commission only if the customer demonstrates a “change in income.”  66 Pa. C.S. § 1405(d).  A change in income is defined as follows:

A decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the Federal poverty level or a decrease in household income of 10% or more if the customer's household income level is 200% or less of the Federal poverty level.

66 Pa. Code § 1403.

Under Section 1405(d), if the payment-defaulted customer establishes that he/she experienced a “change in income” since the time of the previously Commission-issued payment arrangement, the Commission is authorized to exercise its discretion and grant a second or subsequent payment arrangement to the customer. 66 Pa. C.S. § 1405(d).

Alternatively, the Commission may reinstate a prior Commission-issued payment arrangement and extend the remaining term for a period of six months, if there has been a significant change in circumstance.  See 66 Pa. C.S. § 1405(e).  A “significant change in circumstance” is defined as follows:

Any of the following criteria when verified by the public utility and experienced by customers with household income less than 300% of the Federal poverty level:

(1) The onset of a chronic or acute illness resulting in a significant loss in the customer’s household income.

(2) Catastrophic damage to the customer’s residence resulting in a significant net cost to the customer’s household.

(3) Loss of customer’s residence.

(4) Increase in the customer’s number of dependents in the household.

66 Pa. C.S. § 1403.

In all cases, however, the Commission will examine all relevant circumstances related to the payment-defaulted customer, to ensure that the granting of the appropriate relief is a prudent exercise of our discretion.

We note that any issue or Exception that we do not specifically address shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider, either expressly or at length, each contention or argument raised by the Parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

Special Agent’s Initial Decision

In her Initial Decision, Special Agent Chiodo made fourteen Findings of Fact and reached ten Conclusions of Law.  I.D. at 2-4, 7-9.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Regarding the Complainant’s request for an affordable payment arrangement, the Special Agent noted that the Complainant had defaulted on the Commission-issued PAR granted to her by BCS on April 25, 2014 (2014 PAR).  I.D. at 3, 6; Exhibit 3.  The Special Agent explained that the Complainant testified that her household size consisted of two adults which includes herself and her adult son.  The Special Agent also explained that in order for the Commission to issue a second payment arrangement, the Complainant must have had a “change in income” or a decrease in income of twenty percent or more.  I.D. at 6 (citing 66 Pa. C.S. § 1405(d)).  The Special Agent noted that, when BCS issued the 2014 PAR, the Complainant had reported a monthly income of $1,386.67.  The Special Agent also noted that, at the time of the hearing, the Complainant testified that her gross household income was $34,000, which translated to $2,833 per month.  The Special Agent found that the Complainant had an increase in income from the time of the 2014 PAR and thus was not eligible for a subsequent Commission-issued PAR.  I.D. at 6.

In addition, the Special Agent explained that the Commission is authorized to reinstate a payment-defaulted PAR and extend the remaining term for an initial period of six months where a customer’s default is a result of a “significant change in circumstance.”  I.D. at 6-7 (citing 66 Pa. C.S. § 1405(e)).  Here, the Special Agent found that the Complainant did not offer any evidence to reflect that she experienced a significant change in circumstance in subsections (1), (2), (3) and (4) of the definition appearing in Section 1403 of the Code.  The Special Agent concluded that the Complainant did not demonstrate that her default of the 2014 PAR was as a result of an onset of a chronic or acute illness resulting in a significant loss in the customer’s household income, a catastrophic damage to the customer’s residence, a loss of the customer’s residence, or an increase in customer’s number of dependents in the household, to meet the definition of a “significant change in circumstance” in Section 1403 of the Code.  Thus, the Special Agent determined that the Complainant did not demonstrate her eligibility for an extension of the previously Commission-issued PAR under Section 1405(e) of the Code.  I.D. at 7.

The Special Agent concluded that Complainant’s request for a subsequent Commission-issued payment arrangement must be denied since she failed to establish by preponderance of the evidence that she is eligible for a second Commission-issued payment arrangement.  I.D. at 7.

Exceptions and Replies

The Complainant’s Exceptions consist of a one-page handwritten letter.  In her Exceptions, the Complainant reiterated her testimony at the hearing indicating that her current financial situation has improved and that she is working full time and that she earned $34,000 in 2018.  She reinforced her request for a second payment arrangement by stating that moving forward she will be able to make monthly payments without fail, but does not have $4,400 to pay the entire balance in full.  The Complainant requests an affordable payment arrangement.  Exc. at 1.

In its Replies to Exceptions, PGW avers that the Complainant failed to address any error in fact or law contained in the Special Agent’s Initial Decision.  PGW avers that the record in the case clearly indicates that the Complainant has not suffered a change in income or a significant change in circumstances.  Accordingly, PGW requests the Commission to deny the Complainant’s Exceptions and adopt the Special Agent’s Initial Decision.  R. Exc. at 2.

Disposition

		Upon review, we conclude the Complainant’s Exceptions fail to identify any error in fact or law contained in the Initial Decision.  We agree with the Special Agent that the Complainant failed to meet her burden of proving that she is entitled for a second Commission-issued payment arrangement.  We affirm the Special Agent’s finding that the Complainant did not demonstrate a “change in income,” to qualify for a second Commission-issued payment arrangement under Section 1405(d) of the Code.  We note that the Complainant had a prior Commission-issued payment arrangement on which she defaulted.  Specifically, instead of showing a decrease of income, the Complainant has experienced an increase in income since her prior Commission-issued payment arrangement.  At the time of her prior Commission-issued payment arrangement, the Complainant reported $1,386.67.  However, at the hearing in February 2019, the Complainant testified that her current income approximates $2,833 per month, which is an increase from prior period.  Therefore, the Complainant does not qualify for another Commission-issued payment arrangement.

Next, we will consider whether we can extend or reinstate the Complainant’s prior Commission-issued payment arrangement of September 15, 2014.  While we recognize that although the Complainant may qualify for this consideration since her household income is less than 300% of the Federal Poverty Guidelines,[footnoteRef:5]  the Complainant did not demonstrate a “significant change in circumstance.”  Therefore, we are unable to extend her prior Commission-issued payment arrangement and will affirm the Special Agent’s finding in this matter. [5: 	For a household of two, the 300% level for the 2018 Federal Poverty Guidelines is $4,115.00 per month.  Here, the Complainant’s income is below that amount at $2,833 per month.] 


Nevertheless, at the hearing Ms. Gray indicated a willingness to pay off her arrears since she has started working full time.  We, therefore, encourage the parties to work with each other on a resolution to this matter by utilizing all resources that might be available to them.

Conclusion

	For the reasons discussed above, we shall deny the Complainant’s Exceptions and adopt the Initial Decision of Special Agent Chiodo, which dismisses the Complaint; THEREFORE,

	IT IS ORDERED:

1.	That the Exceptions filed by Tenika Gray on March 4, 2019, to the Initial Decision of Special Agent Gail M. Chiodo, issued on February 21, 2019, are denied, consistent with this Opinion and Order.

2.	That the Initial Decision of Special Agent Gail M. Chiodo, issued on February 21, 2019, is adopted, consistent with this Opinion and Order.

3.	That the Formal Complaint filed on November 7, 2018, by Tenika Gray against Philadelphia Gas Works at Docket No. C-2018-3005910 is dismissed, consistent with this Opinion and Order.

4.	That the proceeding at this docket be marked closed.

							
BY THE COMMISSION,
[image: ]



							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  October 3, 2019
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