


PENNSYLVANIA
PUBLIC UTILITY COMMISSION
Harrisburg, PA 17105-3265


	
	Public Meeting held October 3, 2019

	
Commissioners Present:

	Gladys Brown Dutrieuille, Chairman
	David W. Sweet, Vice Chairman
	Andrew G. Place
	John F. Coleman, Jr.


	
Willard and Elsbeth Sunstein

	
C-2018-3000078

	v.

	

	PPL Electric Utilities Corporation

	



OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Willard and Elsbeth Sunstein (Complainants), filed on April 4, 2019, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Elizabeth H. Barnes, which was issued on March 5, 2019, and which dismissed the Complainants’ Formal Complaint (Complaint) with prejudice.  PPL Electric Utilities Corporation (PPL or the Company) filed Replies to Exceptions on April 4, 2019.  For the reasons set forth below, we shall deny the Complainants’ Exceptions, adopt the ALJ’s Initial Decision and dismiss the Complaint.

History of the Proceeding

On February 26, 2018, the Complainants filed the instant Complaint with the Commission, wherein they sought to prevent PPL from installing a smart meter at their home.  The Complaint also alleged that: (1) the proposed smart meter will be harmful to their health; (2) installation of smart meters on their neighbors’ properties has already caused negative health effects to the Complainants; and (3) the proposed smart meter poses fire and safety concerns.  For relief, the Complainants requested an accommodation of not having a smart meter on their service property.  I.D. at 1; Complaint at ¶ 4.

On March 19, 2018, PPL filed an Answer, denying the material averments set forth in the Complaint.  PPL admitted to attempting to install a smart meter at Complainants’ residence.  PPL denied that its smart meters have caused, contributed to, or exacerbated any illness or will cause, contribute to, or exacerbate any illnesses.  PPL further denied that its meters pose any fire or safety concerns.  PPL contends that there is no opt-out provision in the law and the Complainants are not entitled to the accommodation relief they are requesting.  I.D. at 2; see generally Answer.

By notice dated April 5, 2018 (Hearing Notice), the Commission scheduled this matter for a Call-In Telephonic Hearing on July 10, 2018.  Also, on April 5, 2018, the ALJ issued a Prehearing Order and a Protective Order as the Complainants had already marked some of their Complaint as “Confidential.”  I.D. at 2.  The Prehearing Order stated at Ordering Paragraph No. 3 as follows:

A request for a change of the scheduled hearing date must be submitted in writing no later than five (5) days prior to the hearing.  52 Pa. Code § 1.15(b).  The requesting party must contact the other party to determine whether there is agreement to the change prior to contacting the presiding officer.  Requests for changes of initial hearings must be sent to me with copies to all parties of record.  Changes are granted only in rare situations where sufficient cause exists.

I.D. at 2 (citing Prehearing Order at 2). 

On or about April 8, 2018, through e-mail correspondence, Mr. Sunstein requested the telephonic hearing be continued and converted to a 3-day in-person hearing.  

On April 23, 2018, PPL submitted a Motion for the Admission Pro Hac Vice of Curtis Renner, Esquire.  

On April 24, 2018, an informal telephone conference was held in the matter.  In attendance were Mr. Sunstein, Devin Ryan, Esquire, Curtis Renner, Esquire, and the ALJ.  On the same day, the ALJ issued an Interim Order granting the Motion.  

On May 11, 2018, the Complainants filed a Motion to Rescind and Quash the April 24, 2018 Interim Order (Motion to Quash).  

On May 23, 2018, PPL filed an Answer to the Motion to Quash.  

On June 19, 2018, the ALJ issued the Second Interim Order which denied the Motion to Quash and converted the July 10, 2018 hearing to a prehearing conference.  

By notice dated June 20, 2018, the initial hearing was then converted to a telephonic prehearing conference and was held on July 10, 2018.  I.D. at 2 (citing July 10, 2018 Tr. at 1-9).  The Complainants requested additional time to file an Amended Complaint.  I.D. at 2 (citing July 10, 2018 Tr. at 9-11).  By Third Interim Order dated August 8, 2018, the Complainants were given until August 30, 2018 to file an Amended Complaint.  Upon the Complainants’ request via e-mail, the ALJ extended the deadline until September 7, 2018, via e-mail correspondence.  To date, no amended complaint has been filed.  I.D. at 2.  

The Third Interim Order directed the Complainants to file Expert Direct Testimony by October 31, 2018 and PPL’s Expert Rebuttal Testimony was due on December 5, 2018.  The Third Interim Order indicated that the Evidentiary Hearings would be rescheduled to January 24-25, 2019.  A Notice dated August 9, 2018 scheduled the in-person evidentiary hearings for January 24-25, 2019.  The Hearing Notice stated, “Attention:  You may lose the case if you do not come to this hearing and present facts on the issue raised.”  The August 9, 2018 Hearing Notice was sent to the Complainants at the address provided on their Complaint via first-class mail.  The postal authorities did not return any Hearing Notices or Prehearing Orders to the Commission as undeliverable to the Complainants.  I.D. at 3.   

On November 20, 2018, PPL requested via letter that the second day of hearings be cancelled as the Complainants had failed to serve PPL with any written expert testimony or exhibits by October 31, 2018.  On December 5, 2018, PPL mailed the Complainants and the ALJ copies of exhibits and statements it planned to utilize at the hearing.  

On January 18, 2019, PPL filed a Motion in Limine to Prohibit the Complainants from Presenting Any Expert Witnesses, Medical Records, and Health or Safety-Related Exhibits.  On January 22, 2019, Mr. Sunstein e-mailed counsel for PPL and the ALJ requesting a continuance of hearing, stating that he was suffering from health challenges.  On the same date, PPL objected to a second continuance of the hearing as its witnesses had already made travel and lodging arrangements to attend the in-person hearings on January 24-25, 2019.  PPL stated it had no indication from the Complainants at least five days prior to the hearings that they would be making a second request for a continuance.  I.D. at 3.  

The ALJ conditioned a grant of a second continuance upon the production of a medical excuse by noon Wednesday, January 23, 2019.  At 3:00 pm on January 23, 2019, having not received any faxed or e-mailed medical excuse from the Complainants, the ALJ e-mailed the parties denying the motion for continuance and directing them to plan to attend the next day’s hearing as scheduled.  The ALJ offered to accommodate requests for the Complainants and witnesses to appear by phone.  I.D. at 3. 

The hearing was held in person as scheduled on January 24, 2019.  Appearing in person for PPL was Michael Shafer, Esquire, Curtis Renner, Esquire, and Devin Ryan, Esquire.  I.D. at 3 (citing January 24, 2019 Tr. at 4).  Also present and in person were four PPL witnesses.  The Complainants did not appear.  The Complainants did not submit pre-marked exhibits for the hearing.  The ALJ attempted to call the Complainants at 10:00 a.m. on January 24, 2019 at the telephone number provided on the Complaint, just prior to going on the record; the telephone rang until the call was disconnected.  The ALJ was unable to leave a voicemail message.  I.D. at 4 (citing January 24, 2019 Tr. at 4-8).  

At the hearing, PPL’s counsel made an oral motion to dismiss the Complaint with prejudice for failure to appear and prosecute.  Counsel indicated that the Complainants have not supplied medical records or notes from a licensed medical professional stating that the Complainants have health issues precluding them from litigating their case.  Additionally, PPL would have preferred to have had a telephonic hearing as it would be less burdensome on the Company.  PPL incurred expenses of reserving two days of hotel accommodations for counsel and witnesses and the Complainants were afforded every full and fair opportunity to litigate the Complaint.  I.D. at 4 (citing January 24, 2019 Tr. at 7-8).   
The hearing ended and the record closed on January 24, 2019.  I.D. at 4.

On March 5, 2019, the Initial Decision of ALJ Barnes was served on the Parties by Commission Secretarial Letter.  The Initial Decision granted PPL’s motion and dismissed the complaint with prejudice.  

On March 25, 2019, the Complainants filed Exceptions to the Initial Decision.  The initial version of the Complainants’ Exceptions did not have original signatures and were marked entirely Confidential.  The Commission’s Secretary’s Bureau rejected these Exceptions due to the lack of original signatures.  The Complainants subsequently filed a public version of the Exceptions with original signatures on April 4, 2019.  PPL filed Replies to Exceptions on April 4, 2019.  PPL marked the Replies to Exceptions as Confidential.  We will address only materials in the Replies that do not include medical information as per the ALJ’s April 5, 2018 Protective Order.  

Discussion

Legal Standards

As an administrative agency of the Commonwealth, the Commission is required to provide due process to the parties appearing before it.  Schneider v. Pa. PUC, 479 A.2d 10, 15 (Pa. Cmwlth. 1984) (Schneider), citing Fusaro v. Pa. PUC, 382 A.2d 794 (Pa. Cmwlth. 1978).  Due process is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider, 479 A.2d at 15 (Pa.  Cmwlth. 1984), citing Township of Middleton v. The Institute District of the County of Delaware, 293 A.2d 885 (Pa. Cmwlth. 1972), aff’d 450 Pa. 282, 299 A.2d 599 (Pa. Cmwlth. 1973).   The fundamental requirement of due process is the opportunity to be heard at a meaningful time and in a meaningful manner. Montefiore Hospital Ass’n of Western Pennsylvania v. Pa. PUC, 421 A.2d 481, 484 (Pa. Cmwlth. 1980).

The Commission is required to fix the time and place of a hearing in a complaint proceeding and to serve notice thereof upon the parties in interest.  See 66 Pa. C.S. § 703(a)-(b).  Service on interested persons is sufficient to provide notice.  52 Pa. Code § 5.201(a).  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  See Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (Pa. 1974) (Mayflower); Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944, 946 (Pa. Cmwlth. 1994), appeal denied 539 Pa. 696, 653 A.2d 1234 (1994); Geary v. Verizon Pennsylvania Inc., Docket No. C-2009-2118625 (Order entered September 16, 2010) (Geary).

Once a hearing is scheduled and duly notified by the Commission, it is the responsibility of the parties to appear and participate in the hearing.  Mumma v. PPL Electric Utilities Corporation, Docket No. C-00014869 (Order entered January 24, 2002) (Mumma); Sentner v. Bell Tel. Co. of PA, Docket No. F-00161106 (Order entered October 25, 1993) (Sentner).

A party to a proceeding has the right to request a continuance of the hearing, which may be considered and granted by the presiding officer “only for good cause shown.”  See 52 Pa. Code § 1.15(b).  The party making the request must file a motion at least five days prior to the hearing date stating the facts on which the request is made, except that during a hearing, an oral request for hearing continuance may be made before the presiding officer in the hearing room.  52 Pa. Code § 1.15(b).

If a party fails to appear at a scheduled and duly notified hearing, the party will be deemed to have waived the opportunity to participate in a hearing in the matter.  66 Pa. C.S. § 332(f); 52 Pa. Code § 5.245(a)-(b).  This result is not applied to the party, however, if the presiding officer determines that the party’s failure to appear was “unavoidable” and the interests of the other party (or parties) and the public will not be “prejudiced” by permitting the reopening or further examination.  66 Pa. C.S. § 332(f); 52 Pa. Code § 5.245(a)-(b).  Also, this result may not be applied if the presiding officer or Commission determines that the complainant demonstrated a good faith attempt to attend the hearing.  See, e.g., Yomari Then v. Philadelphia Gas Works, Docket No. F-2012-2318264 (Order entered June 13, 2013) (Yomari Then); see also Windell C. Wiggins v. PECO Energy Company, Docket No. C-2010-2190335 (Order entered October 27, 2011) (Wiggins).

The public interest is prejudiced by the wasteful use of the agency’s and the respondent’s time and resources in addressing a complaint.  See Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 26, 1995) (Jefferson), see also, e.g., Charles Nichols III v. Bell-Atlantic-Pennsylvania, Docket No. C‑00956667 (Opinion and Order entered August 4, 1995) (Nichols III).

A complainant, as the party seeking affirmative relief from the Commission, has the burden of proof.  66 Pa. C.S. § 332(a).  The burden of proof in actions before the Commission is the “preponderance of the evidence” standard.  Suber v. Pennsylvania Com’n on Crime and Deliquency, 885 A. 2d 678, 682 (Pa. Cmwlth. 2005) (Suber); Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992) (Lansberry); see also North American Coal Corp. v. Air Pollution Commission, 279 A.2d 356 (Pa. Cmwlth. 1971).

Any issue that we do not specifically delineate or address herein shall be deemed to have been duly considered and denied without further discussion.  It is well-settled that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741, 744 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217, 1222-1223 (Pa. Cmwlth. 1984).  Thus, any issue or Exception that we do not specifically address shall be deemed to have been duly considered and denied without further discussion.[footnoteRef:2] [2: 	   	The Complainants’ Exceptions include a lengthy “Preamble”, forty-one numbered paragraphs, and several attachments.  The numbered paragraphs do not correspond to a finding of fact or conclusion of law.  The Exceptions include extensive extra-record materials.  Pursuant to our Regulations, each exception must be numbered and identify the finding of fact or conclusion of law to which exception is taken and cite relevant pages of the decision.  52 Pa. Code § 5.533(b).  We will accept the Exceptions, as filed, pursuant to 52 Pa. Code § 1.2(a), because the Complainants are not represented by legal counsel in this proceeding and 52 Pa. Code § 1.2(a) requires a liberal construction of our Regulations to secure the just, speedy, and inexpensive determination of every action or proceeding to which they are applicable.  However, we will not consider any extra-record materials.       ] 


ALJ’s Initial Decision

ALJ Barnes made thirteen Findings of Fact and reached nine Conclusions of Law.  I.D. at 4-5, 8-9.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

The ALJ noted that the Commission sent the Hearing Notices to the Complainants by regular first-class mail to the mailing address stated on the Complaint, and such notices were not returned to sender as undeliverable.  The ALJ recognized that under such circumstances, the presumption is that the Hearing Notices had been received by the Complainant.  I.D. at 7 (citing Berkowitz v. Mayflower Securities, Inc., 317 A.2d 584 (Pa. 1974); Meierdierck v. Miller, 394 Pa. 484 147 A.2d 406 (1959) Samaras v. Hartwick, 698 A.2d 71 (Pa. Super. 1997); Judge v. Celina Mutual Insurance Co., 303 Pa. Super. 221, 449 A.2d 658 (1982)).  The ALJ stated that counsel for PPL, Attorney Ryan, indicated that he had sent the Company’s exhibits prior to the hearing on or about December 5, 2018 and that they were confirmed as delivered.  I.D. at 7. 

		The ALJ provided that no one appeared on behalf of the Complainants at the time of the hearing.  According to the ALJ, the Complainants requested a postponement or continuance of the hearing two days before the in-person hearing, but PPL objected to the continuance without a written medical excuse.  The ALJ stated that she gave the Complainants until noon on Wednesday, January 23, 2019 as a deadline to produce a medical excuse showing they were unable to litigate their complaint prior to the hearing.  The ALJ stated that no medical excuse was produced prior to noon on Wednesday, January 23, 2019.  I.D. at 7.  

The ALJ denied the motion for continuance and found that the Complainants had notice and an opportunity to be heard in this proceeding but chose not to appear.  The ALJ concluded that the Complainants’ due process rights have been fully protected.  I.D. at 7 (citing Sentner; see also 52 Pa. Code § 5.245(a)). 

 The ALJ also ruled that by not appearing for the scheduled hearing, the Complainants failed to carry their burden of proof.  I.D. at 7.  As such, the ALJ dismissed the Complaint with prejudice.  I.D. at 7 (citing Jefferson; El-Ayazra v. West Penn Power Company, Docket No. F-2015-2509292 (Opinion and Order entered June 30, 2016); 52 Pa. Code § 5.245).  

Exceptions and Replies

In their Exceptions, the Complainants contend generally that they take exception to the dismissal of their Complaint, because they were not afforded procedural due process or substantive due process.  They aver that their health issues have prevented them from litigating their case.  Exc. No. 20, 21, 22, 26, 29, 31, 32.  

Regarding their due process rights, the Complainants repeat their arguments from their Motion to Quash and contend that Attorney Renner’s Pro Hac Vice admission and the ALJ’s dismissal of their Complaint with prejudice, among other things, violated their due process rights.  Exc. No. 1-3.  

The Complainants claim in their Exceptions that their substantive due process rights are and will be violated since the smart meter adversely affects their health and forced exposure violates basic principles for bodily integrity.  However, we will not consider this claim at the Exceptions stage because the Complainants had the burden of proving this claim at the evidentiary hearing by a preponderance of the evidence.  Exc. No. 4, 16. 

The Exceptions also contain numerous paragraphs attempting to introduce factual evidence or legal issues in an effort to prove their case.  This extra-record information will not be addressed here at the Exceptions stage as it should have been introduced at the evidentiary hearing, as discussed below in the Disposition section.  Exc. Nos. 5-15, 21, 27, 28, 41.   

The Complainants aver that they requested a continuance of the hearing on January 7, 2019, and the ALJ did not rule on their request.  Exc. No. 17, 18, 19, 23, 30, 33, 34, 35, 

The Complainants allege that they provided physician documentation with the Exceptions, and inter alia, that they were not informed they needed to provide medical documentation prior to January 23, 2019.  Exc. No. 36, 37, 38, 39, 40.  

In Replies, PPL notes that the instant proceeding was initiated over 13 months ago when PPL was served with the Complaint on February 26, 2018.  PPL provides that the Complainants have repeatedly requested that hearings be postponed for alleged health reasons, even after new hearing dates have been established at their request.  According to PPL, although the Complainants’ initial requests were accommodated, there comes a point where the Complainants must (1) comply with the ALJ’s directives and the procedural rules established in this proceeding and (2) prosecute their Formal Complaint.  PPL provides that this is particularly necessary as PPL has agreed to delay the installation of the Complainants’ new Advanced Metering Infrastructure (AMI) meter until there is a final order by the Commission.  PPL states that the Complainants are essentially granted their requested relief until the litigation concludes.  According to PPL, it is in the Complainants’ interest to prolong this litigation as long as possible.  R. Exc. at 7.  

PPL provides that instead of responding to discovery, presenting written testimony from the expert witnesses who they have allegedly retained by the required deadline, complying with the ALJ’s directives, and litigating the issues in this case, the Complainants have chosen to prolong this proceeding unnecessarily and file several lengthy pleadings and documents containing baseless accusations and attacks on the integrity of the Company, its attorneys and witnesses, the ALJ, and the Commission.  R. Exc. at 7 (citing Motion to Rescind and Quash at 7, 9, 10, 20; Motion for Extension at 7, 9-10; PPL’s Motion in Limine).  

In Replies to Exception Nos. 2-4, 8, 12-20, 22-23, and 27-41, PPL notes that throughout the proceeding, the Complainants have requested that: (1) they be given additional time to meet deadlines established in this case, such as filing their Amended Formal Complaint, filing a petition for interlocutory review, and identifying their expert witnesses; (2) the hearings be held in person over the course of several days; and (3) the hearings be continued for several months or even years, all due to alleged health issues that were not substantiated by medical records.  R. Exc. at 9 (citing Motion to Rescind and Quash at 41, Exh. No. 6 at 5-7; Motion for Extension at 12-13, 16-17, 25).  PPL provides that the Complainants’ latest attempt to delay this proceeding was made on January 22, 2019, less than two days before the hearing on January 24, 2019, to postpone the hearings.  PPL states that considering the Complainants’ history of previous requests, the ALJ acted reasonably and conditioned the grant of this latest continuance on the Complainants providing a written medical excuse.  According to PPL, the ALJ properly dismissed their Formal Complaint, after the Complainants failed to meet the ALJ’s reasonable requirement and appear at the evidentiary hearing as scheduled.  R. Exc. at 9 (citing I.D. at 3-7).    

PPL explains that the Complainants were properly afforded due process.  PPL notes that the Complainants were sent multiple Hearing Notices and a Prehearing Order stating that their failure to appear at the hearing would result in their case being dismissed.  R.Exc. at 10 (citing Hearing Notice, Docket No. C-2018-3000078, April 5, 2018; Prehearing Order, Docket No. C-2018-3000078, April 5, 2018; Hearing Notice, Docket No. C-2018-3000078, August 9, 2018).  PPL explained that even after receiving the notices, the Complainants did not appear at the hearing or even answer the phone when the ALJ tried to reach them on the day of the hearing.  R. Exc. at 10-11 (citing I.D. at 3-4).  

PPL contends that the ALJ properly denied the Complainants’ January 22, 2019 request for a continuance as the request did not meet the requirements of 52 Pa. Code § 1.15(b) that such a request must be “filed at least 5 days prior to the hearing date.”  PPL notes that the ALJ’s Prehearing Order explicitly stated that “[a] request for a change of the scheduled hearing date must be submitted in writing no later than five (5) days prior to the hearing.”  R. Exc. at 11 (citing Prehearing Order at ¶ 3).  

PPL notes that there is a critical error in the Complainants’ argument that they requested a continuance as early as January 7, 2019.  PPL provides that the ALJ had reviewed this request for a continuance but denied that request.  PPL notes that the ALJ stated “[t]he hearing will be held as scheduled January 24 and 25, 2019” in her email dated January 7, 2019.  R. Exc. at 11.

PPL provides that the Complainants failed to avail themselves of the ALJ’s reasonable request for a doctor’s note by the ALJ’s deadline, even though Complainants had notes from doctors in their possession at the time.  PPL points out that there are two doctors’ notes dated September 10, 2018 and October 22, 2018 attached to the Exceptions.  PPL explains that the Complainants responded to the ALJ’s requirement for a doctor’s note with two lengthy emails objecting to the requirement but did not explain why they did not provide these notes to the ALJ.  R. Exc. at 12.  

Also, in Replies to Exception Nos. 8 and 13-14, PPL contends that the Complainants have failed to establish a violation of their substantive due process rights.  PPL provides that the installation of a new AMI meter does not violate any fundamental right of the Complainants that is guaranteed protection under the Due Process Clause of the Fourteenth Amendment of the United States Constitution.  R. Exc. at 9, n. 10 (citing Planned Parenthood v. Casey, 505 U.S. 833, 847-51 (1992) (plurality) (providing examples of fundamental rights that must be afforded substantive due process, such as most of the Bill of Rights, personal decisions relating to marriage, procreation, contraception, family relationships, child rearing and education)).  

In Replies to Exception Nos. 1 and 26, PPL avers that the ALJ did not need to address the Complainants’ arguments against Curtis Renner, Esquire’s admission Pro Hac Vice because those arguments were previously ruled on and Mr. Renner has been admitted as a member of the Pennsylvania Bar.  PPL notes that any opposition to Mr. Renner’s admission Pro Hac Vice is now moot.  R. Exc. at 13 (citing Second Interim Order at 2-3).  

Finally, in Replies to Exception Nos. 5-7, 9-12, 14-15, 21, 27-28, and 41, PPL contends that the Commission should not, as requested by the Complainants in their Exceptions, rule on the merits of any factual or legal issues raised by the Formal Complaint, including the Complainants’ requested relief.  R. Exc. at 14.  

Disposition

		At the outset, we will not address the extra-record materials in the Exceptions.  The Complainants attempted to provide evidence through the Exceptions.  It is well-established that parties cannot introduce new evidence at the exceptions stage.  Application of Apollo Gas Co., 1994 Pa. PUC Lexis, at *8-14 (Order entered February 10, 1994) (Apollo Gas).  The information regarding numerous topics including other smart meter cases before the Commission referenced by the Complainants is introduced for the first time in their Exceptions and is not in the record.  Therefore, we must reject this extra-record evidence introduced by the Complainants in Exceptions.  Apollo Gas. 

In our opinion, the Complainants’ due process rights were preserved throughout the proceeding.  The ALJ made numerous adjustments to the proceeding schedules to accommodate the Complainants’ requests for additional time to make filings.  In response to those requests, however, the Complainants failed to timely file documents related to their case including:  an amended complaint, a petition for interlocutory review, a witness list and expert testimony.  The Complainants averred throughout the proceeding that they were unable to make timely filings or attend the hearing due to ill health.  In their first request for a hearing continuance, via a January 7, 2019 email to the ALJ, the Complainants asked that the hearing scheduled for January 24-25, 2019 be postponed “at least a year, possible considerably longer.”  The ALJ denied the request in a January 7, 2019 email to the Complainants and stated that the hearing would proceed as scheduled.    

		We are focusing on the issue before us – this instance of the Complainants’ failure to appear at the hearing.  We note that it is within the sound discretion of the ALJ to decide whether the Complainant’s failure to appear was unavoidable and whether permitting a hearing would prejudice the public interest or the interest of the other party.  See 66 Pa. C.S. § 332(f); see also 52 Pa. Code § 5.245(a)-(b).  From an administrative due process standpoint, the question is whether the Complainants’ failure to appear should be deemed the Complainant’s waiver of the opportunity to participate in a hearing in this Complaint proceeding, pursuant to 66 Pa. C.S. § 332(f) and 52 Pa. Code § 5.245(a)-(b).

To begin our analysis, because all documents, including the Third Interim Order and the Hearing Notice, had been sent to the Complainants’ mailing address listed on the Complaint and were not returned by the post office as undeliverable, we are to presume that all documents were received by the Complainants.  No evidence was submitted in the record or the Complainants’ Exceptions to overcome this presumption.  Therefore, we agree with the ALJ that the Complainants received sufficient notice of the hearing.

In reviewing this matter, we examine the Complainants’ second, late-filed hearing continuance request, via the Complainants’ email sent to the ALJ two days before the hearing was scheduled to commence on January 24-25, 2019.  The ALJ liberally applied her discretion to accommodate the Complainants’ request by stating she would allow a continuance if the Complainants provided a doctor’s note by January 23, 2019 at noon.  The Complainants did not comply.  Upon our review, we find no clear abuse of discretion or error of law in the ALJ’s directive that a continuance would be conditioned on the production of a medical note from the Complainants’ doctor.  The Complainants were notified of the ALJ’s requirement for a doctor’s note.  Thus, we deny the Complainants’ assertion in Exceptions that they were not provided notice to produce medical documentation to support their hearing request.  Therefore, we see no reason to reverse the ALJ’s ruling to deny the Complainants’ second continuance of hearing.[footnoteRef:3]    [3:  	See Jo Anna Warren Williamson v. Duquesne Light Company, Docket No. C-2009-2138578 (Opinion and Order entered February 10, 2011)(“[T]he admission of evidence is generally a matter within the sound discretion of the ALJ, and the ALJ’s rulings thereon will not be reversed in the absence of a clear abuse of discretion or error of law.”)] 


Additionally, we believe ALJ Barnes reasonably accommodated the Complainants by allowing them to attend the hearing via telephone.  However, after the ALJ convened the scheduled in-person hearing, the Complainants did not attend the hearing in person or via telephone.  The Complainants were notified of the ALJ’s accommodation allowing the Complainants to attend the hearing by telephone, thereby giving the Complainants time to adjust their schedules in order to participate at the hearing.  When the ALJ called the Complainants’ telephone number listed in the Complaint, the Complainants did not answer and were not available to participate by telephone at the scheduled hearing time.  In their Exceptions, the Complainants did not present any reason why they failed to make themselves available for the hearing via telephone, beyond their bald assertion that their health issues prevented them from participating.  Thus, the Complainants have presented no reason for our consideration to conclude that the Complainants’ absence via telephone was unavoidable.  Thus, we are left to conclude that the Complainants chose not to avail themselves of the accommodation to appear at the hearing by telephone.  Therefore, we agree with the ALJ that the Complainants waived the opportunity to participate in the hearing by failing to appear.

Accordingly, for all the forgoing reasons, we shall affirm the Initial Decision and dismiss the Complaint, with prejudice.  A dismissal “with prejudice” means that the Complainants are barred from filing another complainant with the Commission raising the same issues or claims as raised in the dismissed complaint.
Conclusion

Based upon our review of the record and the applicable law, we shall deny the Complainants’ Exceptions and adopt the ALJ’s Initial Decision, consistent with this Opinion and Order; THEREFORE, 

IT IS ORDERED:

1. That the Exceptions filed by Willard and Elsbeth Sunstein, on April 4, 2019, to the Initial Decision of Administrative Law Judge Elizabeth H. Barnes, issued on March 5, 2019, Docket No. C-2018-3000078, are denied.

1. That the Initial Decision of Administrative Law Judge Elizabeth H. Barnes, issued on March 5, 2019, at Docket No. C-2018-3000078, is adopted.

1. That, pursuant to 66 Pa. C.S. § 332(f) and 52 Pa. Code § 5.245, the Complainants, Willard and Elsbeth Sunstein, are deemed to have waived their opportunity to participate in a hearing regarding their Formal Complaint filed on February 26, 2018, due to their failure to appear at the January 24, 2019 hearing held in this proceeding.

1. That, the Formal Complaint of Willard and Elsbeth Sunstein, filed on February 26, 2018, at this docket, is dismissed, with prejudice, barring the Complainants from filing another formal complaint with the Public Utility Commission raising the same issues or claims as raised in the Formal Complaint filed on February 26, 2018, at Docket No. C-2018-3000078.





1. That this proceeding be marked closed.

[bookmark: _GoBack][image: ]BY THE COMMISSION,


	

Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: October 3, 2019

ORDER ENTERED:  October 3, 2019
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