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The Baltlmore and Ohio Rallroad Company, i

 Commonwealth of Pennsylvania, Borough
" of Ellwood City, Lawrence. County,
; \Pennsylvanla Power Company, ‘Western.
 Pennsylvania Water Company, Columblat
 Gas of‘Pennsylvanla, Inc., The Bell -

_and The Pittsburgh and Lake Erle T

L _ OPINION AND ORDER
| BY THE COMMISSION.,;; | e

S Before us for dlsp031tlon 1s a petltlon flled by The Baltlmore

(;and Ohlo Rallroad Company requestlng modlflcatlon of our: Oplnlon and‘

Order adopted April 3, 1981, and entered May 14, 1981, in the above—"‘1f, :

; In the alternatlve, the petitlon requests re- e
,hearlng o : . R

: On Aprll l 1980 the HOnorable Ralph D Pratt flled a complalnt‘
' regardlng the safety and adequacy of three rall/hlghway er0551ngs W1th1n

. the Borough of Ellwood City. The rail/highway crossings are: the .

. ‘Second Street overpass, the Fifth Street underpass, and, the Slxth

\ Street cr0531ng at’ grade.,; , Sl

s Arhearlng was held omn" August 14 1980 Admlnlstratlve Law

; Judge Clements presided.because Administrative Law Judge.Michael A.,.

. Nemec's prior: schedullng precluded his attendance, On February 13,
~,‘1981 Administrative Law Judge Michael A, Nemec's (ALJ) Inltlaltbeclslon

 ~was issued for exceptions. The Inltlal Decision directed that -

3', improvements be - made at the crossing and ass1gned cost,respons
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; the matters 1n”dlspdte.e.,,;~j

. Borough argued that our Opinion and Qrder entered May 14 1981 1m~’*
j’vralllngs on the Second Street overpass and its approaches. Th
' eNovember 23, 1981, we modified our. Oplnlon and Order entered'May 14,

dddroad Company. Also, we limited the Borough's responsibility for the =
~rcurbs, sidewalks,vandA51dewalk raillngs to the approaches to the Second

: fiand Ohlo Railroad Company ‘and The Pittsburgh and Lake Erie Railroad

efour Oplnlon and Order entered May 14, 1981, states.",‘r

-1'the alternatlve, rehearlng. “The Baltlmore and Ohio Railroad Company
f;requests that orderlng paragraph 9 1n that Oplnlon and Order be ~
'~e11m1nated < : , , : e T

1/ The Opinion and Order was entered May 14, 1081.

, On September 17 1981, the Borough of Ellwood CltY flled '
\Petltlon,for Clarlflcatlon"f Oplnlon and Order. In its petltlon the

.properly placed respon31bil ty on
contended 1ts respon31b1llty should be 1xm1ted to the approaeh
’ By an Oplnlon.and Order adopted Nevemberhﬁ: 1981, o eneered.
, ‘and assigned respan51bi11ty for curbs, sidewalks, and sidewalk

ralllngs on the Second Street overpass to ‘The Baltimore and Ohlo‘Ral

Our reasoning in supporti ‘the modification of
_entered May 14, 1981, is's - forth in our Opinion
ember 23, 1981., Lo SR e

resently before us for d18p051tlon concerns the ‘fdr;;f*ﬁ
Street underpass. ”-g~y = ; Sl

We adopted the ALJ’S recommendatlon and directed The Baltlmoreifddydd

Company to paint the Fifth Street underpass. Orderlng paragraph nlne lnﬁfei,;]af*ﬁ’

s *”That pursuant to Paragraph 6(a), above, the
- Baltimore and Ohio Railroad Company and the .
- Pittsburgh. and Lake Erie Railroad Company
" ghall, at there sole expense, clean and
-”1pa1nt the Fifth Street underpass in ‘the = -
' Borough of Ellwood City within 120 days =
7N“after thls Opxnlon and Order becomes flnal. i

, The Baltlmore and Ohlo Railroad Company has flled a petltlon
for modification of our Oplnlon and Order entered May 14, 1981/ oz ety 1n




L The Baltimore and Ohio Railroad Company and The Plttsburgh and Lake Erle

 fv petition requests rehearlng, 1t was not, tlmely flled Sectlon 703 of :
~ the Public Utility ‘Code, 66 Pa.. C‘S.z§703, reQulres ‘that an appllcatlon

7 1 ements, Tn its .
S jpetltlon, The altimore and Ohio Railroad Company asserts that there is
" no evidence of an existing or imminent safety hazard to vehlcular or -

¢

‘T;,pedestrlan,trafflc, and that engineers for the 1nvolved rallroads :

evidence that the -bridge is structurally sound.v In its. excep_;% S
ALJ's Inltlal Dec1s1on, The Baltlmore‘and OhlolRallroad

the normal course of 1ts palntlng progfam¢ ,
MOhlo Rallroad Company asserts that the palntlng

‘gidec ion to dlrect The Baltlmore and Ohlo Railroadeﬁompany t
5 Flfth Street underpass was based upon other con31deration"

pa ! SR
gls ‘part Of‘ltS malntenance respon31b111ty, because it requested that it ;j‘ﬁ"
: be permltted to,palnt the brldge dnrlng its normal palntln"program~"

e ' itk ‘In crder to av01d such a s;t
f“Order entered May f‘ 1981, directs that the brld
_120 d ys.‘f‘ : g ,

Based upon the foreg01ng dmscuSSLDn, our deC131on requlrlng

::*Rallroad COmpany‘to paint the Fifth Street underpass was approprlate.v"
. We shall deny The ‘Baltimore ‘and Ohio Railroad: Company s’ petltlon for‘
'modlflcatlon of our Oplnlon and Order.vib_~;~~

. Addltlonally, we shall deny The Baltlmcre and tho Rallroad ‘;
fCompany s alternate request for rehearing. In its petition The Baltlmorei;”
- and Ohio Rallroad Company does not allege that any*newiy dlscovered ; '
evidence exists whlch mlght persuade us to change our. prior de0131on.»;
Furthermore, to the extent The Baltlmore and Ohio Rallroad Company &g

for rehearlng be filed within 15 days after the ‘service of an order.

H‘7'0ur Opinion and Order was entered May 14 1981 ‘we received The Baltlmore,"*

‘j; and Ohlo Rallroad Company 5 petltlon 18 days 1ater on June 1 1981, ;~gf'fe*77*'




" The Borough of Ellwood Clty s sollc1tor informs us by a

'”,f lettet dated October 21, 1981, that the Fifth Street underpass has not" |

“been palnted 1n.conformance with our Opinion and Ordér entered May 14,

1981. The 120 day period within’ which Respondent was to palnt the Flffh~“ﬁ

"~yStreet underpass explred on September ll 1981. »;  1

Assumxng the Borough.of Ellwood Clty is correct and the

Flfth Street underpass ‘has not been.palnted 1n,accordance with. our o Vﬂ" o
. prior. OplnlonAand Order, we shall direct The Baltimore and Ohio Rallroadf £ ‘
" Company and The Plttsburgh and Lake Erle Rallroad,Company to palnt the "_~jj

“sbructure, THEREFORE

oy IT‘IS ORDERED

i 1‘: That the petltlcn of The Baltlmore and Oth Railroad
‘i[Company‘for modlflcatlon of our Oplnlon and Order or rehearlng 1s
“‘den1ed. O B , i S

2. That pursuant to Paragraph G(a) in our Oplnlon and Order

; , adopted ot Aprll 3, 1981, and ‘entered on May 14, 1981, The Baltimore and:ff‘_..,, .
" Ohio Rallroad Company and Tha Plttsburgh‘and Lake Erie Railroad Company S
shall, at their sole expense, ~clean and paint the Fifth Street underpass

Cdn the Borough of Ellwood Clty by June 1, '1982; absent good cause shown,

any failure to adhere to the June 1, 1982 completion date, shall result f{:J:x

'.'jfln,the commencement of an approprlate enfcrcement proceedlng. i

Jerry'Rlch o “:‘ o
Seeretary SR

January 8, 1982
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