BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Heidi Fiedler 						:
							:
	v.						:		C-2018-3003642
							:
Metropolitan Edison Company     			:
						

								
INTERIM ORDER
DISPOSING OF OUTSTANDING DISCOVERY ISSUES AND HOLDING MOTION TO DISMISS IN ABEYANCE

On July 23, 2018, Heidi Fiedler (Complainant) filed a Formal Complaint (Complaint or Original Complaint) with the Pennsylvania Public Utility Commission (Commission) against Metropolitan Edison Company (Respondent or Company) alleging that Respondent was threatening to shut off her electric service and objecting to the installation of a smart meter.  Complainant alleged that she did not agree to pay for a smart meter and that she did not wish to have a smart meter installed at her property.  Complainant averred that Act 129 of 2008 provides for the installation of a smart meter upon request from a customer that agrees to pay the cost of the smart meter at the time of the request.  Complainant further averred that the installation of a smart meter does not comply with the “safe and reasonable service and facilities” requirement of 66 Pa.C.S. § 1501 based upon reports of negative health effects from electromagnetic radiation and electromagnetic fields that emanate from smart meters.  Complainant averred that she is very sensitive to electromagnetic radiation and electromagnetic fields and is concerned that such exposure will negatively impact her health and ability to work.  She also averred that there are serious security and hacking issues involved with smart meters.  

As relief, Complainant requested that Respondent comply with 66 Pa.C.S. § 1501; cease attempting to install a smart meter at her property; provide an accommodation for Complainant; allow Complainant to utilize an analog meter at her residence, and permanently stay any current or future service termination efforts against Complainant.
On August 13, 2018, Respondent filed an Answer and New Matter to the Complaint.  Respondent admitted that it provides residential retail electric service to Complainant and that Complainant refused the installation of a smart meter at the service location.  Respondent denied the remaining material allegations set forth in the Complaint.  Respondent further averred it is required by Act 129 of 2008[footnoteRef:1] (Act 129), to install a smart meter.  [1:  	66 Pa.C.S. Sections 2806.1, et seq. ] 


On August 13, 2018, Respondent also filed Preliminary Objections to the Complaint.  Respondent averred that the request for relief for an exemption from the installation of a smart meter is not legally recoverable in the cause of action and that Complainant failed to allege that Respondent violated any Commission statute, regulation, order or tariff provision with regard to the installation of the smart meter.  Respondent further averred it is required by Act 129 to install a smart meter at the service location.  Respondent argues that the Formal Complaint is legally insufficient because it failed to state a claim upon which the Commission can grant relief, that a hearing is not in the public interest, and that the Complaint does not meet the standards set forth in recent Commission decisions in order to survive preliminary objections.  Finally, Respondent argued that holding a hearing is not necessary in the public interest.  

A Motion Judge Assignment Notice was issued on September 11, 2018 and assigned the undersigned presiding officer to this proceeding.

On September 21, 2018, an Interim Order was entered denying the Preliminary Objections filed by Metropolitan Edison Company in the above-captioned proceeding at Docket No. C-2018-3003642.  

On September 21, 2018, an Interim Order was entered setting an initial litigation schedule in this proceeding.  The Parties were directed to exchange witness information on or before December 28, 2018; conclude discovery on or before February 1, 2019 and file Status Reports on or before February 28, 2019.  In addition, dispositive motions were to be filed on or before April 4, 2019.  The order further provided detailed information to the parties regarding 
the Commission’s Rules of Practice and Procedure; that Complainant bears the burden of proof and must demonstrate by a preponderance of the evidence that Respondent violated its tariff, the Public Utility Code or a Commission order or regulation, and that she is entitled to the relief requested in the Complaint; the ability to obtain legal representation without delay; service of documents and pleadings in accordance with the Commission’s Rules of Practice and Procedure.  Pro se Complainants should be served by hard copy unless otherwise agreed to between the Parties; the requirement to attempt to resolve any discovery disputes amicably and recourse to the Commission’s procedures for formal discovery; Commission’s regulations (52 Pa.Code § 5.423) regarding the protection of “confidential” information; regulations regarding the issuance of subpoenas; the attempt to introduce material or exhibits into evidence; requests for the scheduling of a prehearing conference; and modifications of the order upon good cause shown by a Party in interest.

On October 25, 2018, Respondent served interrogatories and requests for production of documents upon Complainant.  

On November 5, 2018, Complainant submitted a filing purported to amend her Original Complaint and a document entitled Objections To Interrogatories And Requests For Production Of Documents.  Complainant indicated that she was submitting a “blanket objection to the completion of the entire Met Ed Interrogatories and Request for production of documents dated October 25, 2018.”  

On November 13, 2018, Respondent filed a Motion To Compel Responses To Interrogatories And Document Requests (Motion to Compel).  In its Motion to Compel, Respondent averred that on October 25, 2018, the Company issued to Complainant interrogatories and document requests (Discovery Requests), seeking information and documents related to Complainant’s allegations regarding the Complaint and the Company’s smart meters.  

A full copy of the Complainant’s November 5, 2018, filing was attached to the Motion To Compel and marked as Exhibit A.  The Company’s Discovery Requests were attached as Exhibit B.   
On November 27, 2018, the Company filed its Answer and New Matter to the Amended Complaint.

On November 27, 2018, the Complainant filed an Opposition to the Motion to Compel Responses to Interrogatories and Production of Documents. 

On December 28, 2018, in accordance with the Interim Order Establishing a Litigation Schedule, the Company provided notice and summaries of testimony for its factual and expert witnesses.  No witness information was provided by Complainant. 

On January 7, 2019, an Interim Order was entered granting the Motion to Compel Discovery Responses filed by Respondent on November 13, 2018 and directing Complainant to serve upon counsel for Respondent, full and complete responses to all of the Interrogatories and Request For Production of Documents served upon Complainant by Respondent and file a certificate of service with the Commission’s Secretary not later than February 1, 2019. 

Discovery closed on February 1, 2019.

On February 7, 2019, the undersigned presiding officer received an unsigned and undated document from Complainant entitled “Request For An Extension Of Time For Discovery” which was filed on February 4, 2019.  The document stated “On November 5, 2018, I filed an amended Complaint before the Pennsylvania Public Utilities Commission.  Complainant requested a six-month extension of time for the discovery process.”  The document was accompanied by a cover letter from Complainant dated February 1, 2019 and a certificate of service dated February 1, 2019.  The request for an extension of time for discovery did not indicate what “ruling” Complainant anticipated receiving regarding the filing of her “amended complaint.”  In addition, the request from Complainant did not indicate if Complainant initiated any discovery since the establishment of a litigation schedule by order entered on September 21, 2018, nor why discovery should be extended in this proceeding other than Complainant’s reference to the lack of a “ruling” on her “amended complaint”.

On February 13, 2019, Respondent filed a Motion to Dismiss the Complaint.  Respondent averred, inter alia, that, by letter directed to counsel for the Company and dated February 1, 2019, the Complainant provided incomplete responses to the Discovery Requests propounded by Respondent.  Respondent further averred that Complainant untimely objected to Questions 1f, 1g, 1j, 27, 29, and 33, even though the Complainant’s objections and opposition to the Discovery Requests had already been denied by ALJ Watson via Interim Order entered January 7, 2019.  Additionally, Complainant failed to provide any documentation in response to the Discovery Requests providing incomplete responses such as “the production of documents is ongoing and will be provided once it’s complete,” “documents to be presented at the hearing has not been determined yet” and that she needs “more time to acquire documentation” – all despite the fact that the Complainant filed the Formal Complaint on July 23, 2018 and has had the Discovery Requests since October 25, 2018.  In addition, Respondent averred that Complainant stated that “no witnesses have been retained at this time” even though the Complainant’s list of proposed witnesses was to be provided no later than December 28, 2018 in accordance with the Interim Order issued September 21, 2018.  Respondent averred that at no point did the Complainant contact the Company to discuss the Discovery Requests and, Complainant has failed to provide complete responses to the Discovery Requests as directed by the Interim Order issued on January 7, 2019.  Further, the Respondent averred that Complainant ignored the Interim Order Establishing Litigation Schedule issued on September 21, 2018, requiring the exchange expert and factual witness information by December 28, 2018, as no witness information has been received from the Complainant and that the Parties were to conclude all discovery by February 1, 2019.  

An Interim Order was entered on February 14, 2019.  The order notes that no “ruling” was required from the undersigned presiding officer regarding the filing of the “amended complaint” in this proceeding.  In addition, the Request For An Extension Of Time For Discovery filed by Complainant on February 4, 2019, was denied and the Parties were directed to comply with the litigation schedule and terms set forth in the Interim Order entered on September 21, 2018. 

On February 25, 2019, Complainant filed an Answer to the Motion to Dismiss.  Complainant averred, inter alia, that all of her documentation that will be presented at the hearing will be provided to Respondent as soon as possible.  Complainant requested that the Motion to Dismiss be denied and that the case proceed to a hearing.   

	On February 28, 2019, Complainant filed a “Second Amended Complaint”.  The Second Amended Complaint states that it further amends the Formal Complaint filed on or about July 23, 2018 and the Amended Complaint filed on or about November 5, 2018.  In addition to averments related to the proposed installation of a smart meter, beginning at paragraph 15 of the Second Amended Complaint, Complainant avers that Respondent allowed its electrical equipment on Complainant’s property to severely deteriorate and that Respondent’s contractors caused damage to Complainant’s property upon removing a pole from the property.  Complainant averred that Respondent did not contact Complainant regarding the alleged damage; Respondent made no effort to repair the damage; and that Respondent allowed its equipment to deteriorate and create an unsafe condition on Complainant’s property in violation of § 1501 of the Public Utility Code and § 57.194 of the Commission regulations.  

As relief, Complainant requested that Respondent abide by § 1501 of the Public Utility Code and § 57.194 of the Commission regulations; that the Company retain a certified independent engineering firm to perform a company-wide inspection of the Company’s entire electrical delivery system and equipment to ensure compliance with all safety codes and Commission regulations and promptly issue a report to the Commission; that Respondent pay $7,469.78 to Complainant to cover the cost of repairs to her property allegedly caused by the Company’s contractor; that an amended litigation schedule be issued to provide for 60 days of additional discovery; that the Company cease and desist from any attempts to install a wireless smart meter at Complainant’s premises or that the Commission order a waiver of any rule, regulation or Commission Order that the Commission believes requires the Company to deploy a wireless EMF-emitting meter at Complainant’s premises; and that the Commission order a comprehensive independent investigation into the cyber security of the Company’s entire infrastructure, including computer networks and system communication systems. 

On February 28, 2019, the undersigned presiding officer received a Status Report from counsel from Respondent.  Complainant did not file a timely Status Report.

Based upon the issues identified in the Status Report and to provide the Parties with an opportunity to address any outstanding issues including discovery issues, the Motion to Dismiss Complaint filed by Respondent and any other outstanding issues in this proceeding, a prehearing conference was scheduled by Interim Order entered on March 1, 2019, for April 19, 2019, at 11:30 a.m.

On March 19, 2019, the undersigned presiding officer received correspondence from Complainant dated March 28, 2019 and a one-page letter dated February 28, 2019, along with a certificate of service.

On March 19, 2019, the undersigned presiding officer also received a cover letter from Complainant dated March 18, 2019, along with a request for cancellation of the prehearing conference and a request for an amended litigation schedule.  The Complainant stated that the scheduling of a prehearing conference was inappropriate.

On March 25, 2019, an Interim Order was entered denying Complainant’s request to cancel the prehearing conference.  The order further provided that any requests to revise the litigation schedule, the status of Complainant’s “Second Amended Complaint” and any other appropriate issues will be addressed at the prehearing conference.

On March 27, 2019, Respondent filed an Answer and New Matter to the Second Amended Formal Complaint.  The Answer and New matter included a Notice to Plead and certificate of service dated March 27, 2019.  

On March 27, 2019, Respondent also filed Preliminary Objections to the Second Amended Formal Complaint.  The Preliminary Objections included a Notice to Plead and certificate of service dated March 27, 2019.  

On April 9, 2019, Complainant filed Complainant’s Motion to Dismiss Metropolitan Edison’s Preliminary Objections to Second Amended Complaint.  

No objection to the scheduling of the April 19, 2019, prehearing conference was received until the conference was convened at the scheduled date and time.  Upon convening the prehearing conference on April 19, 2019, Complainant requested a continuance of the conference as April 19, 2019 is celebrated as Good Friday.  The Parties all acknowledged their availability for the rescheduled prehearing conference on Thursday, May 2, 2019, at 1:00 p.m.  Accordingly, an Interim Order was entered on April 24, 2019, rescheduling the prehearing conference previously scheduled for April 19, 2019, at 11:30 a.m. to Thursday, May 2, 2019, at 1:00 p.m. to address all outstanding issues in this proceeding and Respondent’s letter dated February 28, 2019.  The Parties were further directed to comply in all other aspects with the terms of the Interim Order entered on March 1, 2019.	

On April 22, 2019, Complainant filed Complainant’s Motion to Dismiss Metropolitan Edison’s Answer and New Matter to Second Amended Complaint.  

The prehearing conference commenced on May 2, 2019.  Complainant appeared and participated.  Tori Giesler, Esquire appeared and participated on behalf of Respondent.  The Parties were provided an opportunity to address all of the outstanding issues in this proceeding.  
On May 9, 2019, Complainant filed a letter dated May 7, 2019, with attachments.  

At the prehearing conference in this proceeding, Complainant noted that in the request for relief in her Amended Complaint, Complainant requested that “the Commission order First Energy Corporation as an Additional Respondent in my Complaint.”  No Petition or other pleading was filed by Complainant with regard to this issue.  Complainant stated that she thought it was a good idea and a requirement to be able to have sufficient discovery, by including First Energy Corporation, because she stated that a lot of the polices seem to come through the parent corporation and as counsel work for First Energy Service Corporation.  The Parties argued this issue at the prehearing conference.  Counsel for Respondent argued that Metropolitan Edison Company has its own independent board separate and apart from the Board of Directors of First Energy Corporation.  Counsel further argued that Metropolitan Edison Company is a public utility under the jurisdiction of the Pennsylvania Public Utility Commission.  This request for relief was raised by Complainant in her Amended Complaint filed on November 5, 2018.

No argument was made that First Energy Corporation was a regulated public utility or that First Energy Corporation was even subject to the jurisdiction of the Commission.  Complainant argued that First Energy Corporation dictates the conduct of Metropolitan Edison Company, as it relates to this proceeding, but provided no factual or legal basis to support this conclusion.   

[bookmark: _GoBack]The Original Complaint was filed in this proceeding on July 23, 2018, and the Parties were engaged in informal discovery since that time.  In addition, joining First Energy Corporation as a Respondent in this proceeding was raised by Complainant in her Amended Complaint filed on November 5, 2018.  I asked Complainant if she had any facts to support her request and Complainant indicated that she could provide such documentation.  Complainant did not identify any documentation that she had to support her position and stated that she did not request such information through discovery, which closed on February 1, 2019. 

Complainant’s request was denied on the record at the prehearing conference.  

[bookmark: _Hlk521319943]On March 27, 2019, Respondent filed Preliminary Objections to the Second Amended Complaint of Heidi Fiedler.  Respondent averred that Complainant, in her Second Amended Complaint, in part, requested that Respondent financially compensate her for damage allegedly incurred at the Service Location.  Respondent further averred the Commission does not have the power and legal authority to award monetary damages.  

[bookmark: _Hlk521319961]Respondent argued that a payment for damages that is not legally recoverable in the cause of action is “impertinent matter” in the sense that it is irrelevant to that cause of action and is correctly challenged through a motion to strike the requested relief as impertinent matter.[footnoteRef:2]  Therefore, in accordance with Pennsylvania law, Respondent argued the Commission does not have the power to award monetary damages, and the Complainant’s request for money damages is an impertinent matter that must be stricken. [2:  Third Avenue Realty Limited Partners v. Pennsylvania-American Water Co., Docket No. C-2010-2167286 (Final Order entered September 30, 2010) (citing Hudock v. Donegal Mut. Ins. Co., 264 A.2d 668 (Pa. 1970)).] 


On April 9, 2019, Complainant filed a Motion To Dismiss Metropolitan Edison’s Preliminary Objections To Second Amended Complaint.  Complainant averred, inter alia, that the Preliminary Objections were not timely filed and therefore should be dismissed.  Complainant filed her Second Amended Complaint on February 28, 2019.  On March 7, 2019, the Commission Secretary issued a Notice to Respondent requiring any response to be filed to the Second Amended Complaint be filed within twenty days of receipt of the Notice from Commission Secretary.  The Answer, New Matter and Preliminary Objections were timely filed
by Respondent on March 27, 2019.

On April 22, 2019, Complainant filed a Motion to Dismiss Metropolitan Edison’s Answer and New Matter to Second Amended Complaint.  In the Motion, Complainant essentially argued that Respondent had until March 25, 2019, to timely respond to Complainant’s Second Amended Complaint.  Complainant asserted that the Company’s Answer and New Matter were not filed in a timely manner and therefore Complainant requested that the Commission dismiss the Company’s Answer and New Matter in their entirety.  Complainant further averred that she received Respondent’s Answer and New Matter on April 1, 2019.  Complainant’s Motion to Dismiss was filed on April 22, 2019.

On March 7, 2019, the Commission Secretary issued a Notice to Respondent requiring any response to be filed to the Second Amended Complaint to be filed within twenty days of receipt of the Notice from Commission Secretary.  The Answer and New Matter were timely filed by Respondent on March 27, 2019.  Accordingly, Complainant’s Motion to Dismiss Metropolitan Edison’s Answer and New Matter to Second Amended Complaint filed on April 22, 2019 is denied.

On May 1, 2019, Complainant filed a Certificate of Service for Complainant’s Supplemental Production of Documents for Metropolitan Edison Company’s Interrogatories Set 1.  

On October 9, 2019, an Interim Order was entered denying Complainant’s request that the Commission order First Energy Corporation to be joined as a Respondent in this proceeding.  In addition, the Preliminary Objections of Respondent, Metropolitan Edison Company to the Second Amended Complaint were granted.  Respondent’s Motion to Dismiss Complainant’s request for money damages from the Second Amended Complaint was granted and the Preliminary Objections of Metropolitan Edison Company were also granted to the extent that the Preliminary Objections sought to prohibit Complainant from introducing any testimony or exhibits at any evidentiary hearing regarding the  alleged damages set forth in the Second Amended Complaint.  Complainant’s Motion to Dismiss Metropolitan Edison’s Answer and New Matter to Second Amended Complaint filed on April 22, 2019 was denied.

At the prehearing conference, Complainant did not identify all of her proposed fact and expert witnesses nor did Complainant provide a summary of the testimony of her proposed witnesses.  There has been no certificate of service filed indicating that this information has been provided to Respondent subsequent to the prehearing conference.  

With regard to the Discovery Requests propounded by Respondent, at the prehearing conference, Respondent indicated that partial responses were received from Complainant dated February 21, 2019.  Respondent further indicated that Complainant hand delivered what were believed to be additional discovery responses, through the production of a USB drive on May 1, 2019, which could not be accessed by Respondent.  Respondent further indicated that the delivery of a USB drive is not proper service of responses to discovery requests.  Respondent further stated that some of the February 21, 2019, responses from Complainant were not actually responses but were untimely objections to Discovery Requests.  Complainant stated that Respondent objected that no responses were provided to questions 1 (f), (g), or (j) and that there are no such questions in the discovery requests.   

Under the circumstances and in order to provide Complainant with a final opportunity to comply with the order granting Respondent’s Motion to Compel Responses to Discovery Requests entered on June 28, 2019, the Motion to Dismiss will be held in abeyance, subject to the terms set forth in the ordering paragraphs below.  Complainant’s failure to provide timely as well as full and complete responses to the discovery responses may result in sanctions, up to and including dismissal of the Complaint.  

The Commission’s regulations permit the discovery of “any matter, not privileged, which is relevant to the subject matter involved in the pending action.”  52 Pa.Code § 5.321(c).  Generally speaking, the Commission applies a standard of relevance which is less restrictive than that required by parties to present information into the evidentiary record.  As long as the information sought in a discovery request appears reasonably calculated to lead to the discovery of admissible evidence, a party may not object to the discovery request on the basis that the information sought will be inadmissible at a hearing.  52 Pa.Code § 5.321(c).

When a party objects to a discovery request, I, as the Administrative Law Judge (ALJ), review the discovery request, consider the party’s objection, and ultimately determine whether the party must answer the discovery request.  52 Pa.Code § 5.342(g)(2).  

In this case, I have previously reviewed the Discovery Requests propounded by Respondent upon Complainant.  The Discovery Requests are relevant, and they contain questions that are proper.  In addition, I previously entered an order granting the Motion to Compel filed by Respondent and directed Complainant to file full and complete responses to the Discovery Requests.  To the extent that Complainant answered “n/a” or “unknown” or similar responses, those responses are treated as untimely objections and were overruled.  Complainant must now provide full and complete answers to all of the Discovery Requests.  Objections, or answers like “n/a” or “unknown,” do not count as “full and complete” responses to the discovery requests.




Under the circumstances, the following order will be entered.  

THEREFORE,

IT IS ORDERED:

1. On or before October 21, 2019, Respondent shall file a Motion to Compel or other request for relief specifically addressing the Discovery Requests that have not been answered by Complainant in accordance with the order granting the Motion to Compel entered on January 7, 2019,  

1. Complainant shall serve upon counsel for Respondent, full and complete responses to all of the interrogatories and requests for production of documents forwarded by Respondent to Complainant on November 1, 2019, and file and serve a certificate of service regarding said service, on or before November 1, 2019.

1. That the Parties shall submit Status Reports addressing the compliance with this order on or before November 8, 2019.  

1. The Motion to Dismiss will be held in abeyance and a ruling on the Motion to Dismiss filed by Respondent and any supplemental Motion to Dismiss will be made upon receipt of the information outlined above.


[bookmark: _Hlk10727748]Date:  October 10, 2019							/s/			
								Jeffrey A. Watson
								Administrative Law Judge
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