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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed on April 22, 2019, by Steve Atuahene and Agnes Atuahene (Mr. and Mrs. Atuahene or the Complainants) to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Eranda Vero issued on March 12, 2019.  The Initial Decision dismissed, with prejudice, Mr. and Mrs. Atuahene’s Formal Complaint (Complaint) against the Philadelphia Gas Works (PGW or Company) for failure to appear at the hearing and prosecute the Complaint.  PGW filed Replies to Exceptions on May 2, 2019.  For the reasons set forth below, we shall modify the ALJ’s Initial Decision consistent with this Opinion and Order, deny the Exceptions and dismiss the Formal Complaint of Steve Atuahene and Agnes Atuahene with prejudice.

I. History of the Proceeding

On September 12, 2018, the Complainants filed the instant Complaint with the Commission in which they alleged that there were incorrect charges on their bill.  For relief, the Complainants requested that the Commission facilitate an independent investigation into the functionality of PGW’s meter and its readings.  I.D. at 1.

On October 4, 2018, PGW filed an Answer denying the material allegations of the Complaint.  I.D. at 2.

By first Hearing Notice dated October 15, 2018, the Commission scheduled this matter for an initial hearing on November 27, 2018 and assigned the case to ALJ Vero.  On November 5, 2018, ALJ Vero issued a Prehearing Order which addressed various procedural requirements governing the hearing including, inter alia, warning the parties of the potentially serious consequences if either party failed to obtain a continuance and failed to attend the hearing.  I.D. at 2.

On November 13, 2018, the Complainants submitted an Application for Leave to Conduct Discovery and requested a 30-45 day continuance of the scheduled hearing to conduct discovery.  PGW did not object to either the grant of discovery or a continuance.  Id.

By Order dated November 15, 2018, ALJ Vero granted Complainants’ request for a continuance of the hearing and cancelled the November 27, 2018 hearing.  A second Hearing Notice was issued on December 19, 2018 (Hearing Notice), and notified the parties that an initial hearing was scheduled for January 11, 2019, at 10:00 a.m.  

Per the Hearing Notice, ALJ Vero convened the hearing on January 11, 2019, at 10:18 a.m.  Tr. at 1.  Counsel for PGW was present and prepared to proceed.  Mr. and Mrs. Atuahene did not appear at the hearing.  No witnesses were presented, and no exhibits were introduced into the record.  I.D. at 2; Tr. 1-3.  PGW’s counsel moved that the Complaint be dismissed with prejudice for lack of prosecution pursuant to 52 Pa. Code § 5.245.  I.D. at 3; Tr. at 6.  The hearing was concluded at 10:24 a.m.  Tr. at 7.

Complainant later appeared for the hearing at around 12:00 p.m.

On February 4, 2019, the record closed upon receipt of the hearing transcript by the ALJ.  I.D. at 3.

On March 12, 2019, the Commission issued ALJ Vero’s Initial Decision which dismissed the Complaint, with prejudice, due to the Complainants’ failure to appear and prosecute their Complaint.

On March 27, 2019, the Complainants filed a Letter/Petition for an Extension of Time in which to file Exceptions.  By Secretarial Letter dated April 17, 2019, the Complainants were granted an extension of time until April 22, 2019, to file Exceptions to the ALJ’s Initial Decision.

On April 22, 2019, the Complainants filed Exceptions to the Initial Decision.  On May 2, 2019, PGW filed Replies to Exceptions.

II. Discussion

Before us for consideration are the pro se Complainants’ Exceptions to the ALJ’s Initial Decision dismissing the Complaint with prejudice for the Complainants’ failure to appear at the scheduled hearing.  We consider the ALJ’s dismissal of the pro se Complainants’ Complaint in our discretion to liberally construe the provisions of the Commission’s Rules of Practice and Procedure to secure a just, speedy, and inexpensive determination in this proceeding.  See 52 Pa. Code § 1.2(a).

A. Legal Standards

As an administrative agency of the Commonwealth, the Commission is required to provide due process to the parties appearing before it.  Schneider v. Pa. PUC, 479 A.2d 10, 15 (Pa. Cmwlth. 1984) (Schneider), citing Fusaro v. Pa. PUC, 382 A.2d 794 (Pa. Cmwlth. 1978).  Due process is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider, 479 A.2d at 15 (Pa.  Cmwlth. 1984), citing Township of Middleton v. The Institute District of the County of Delaware, 293 A.2d 885 (Pa. Cmwlth. 1972), aff’d 450 Pa. 282, 299 A.2d 599 (Pa. Cmwlth. 1973).   The fundamental requirement of due process is the opportunity to be heard at a meaningful time and in a meaningful manner.  Montefiore Hospital Ass’n of Western Pennsylvania v. Pa. PUC, 421 A.2d 481, 484 (Pa. Cmwlth. 1980).

The Commission is required to fix the time and place of a hearing in a complaint proceeding and to serve notice thereof upon the parties in interest.  See 66 Pa. C.S. § 703(a)-(b).  Service on interested persons is sufficient to provide notice of the hearing.  52 Pa. Code § 5.201(a).  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  See Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (Pa. 1974) (Mayflower); Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944, 946 (Pa. Cmwlth. 1994), appeal denied, 539 Pa. 696, 653 A.2d 1234 (1994); Geary v. Verizon Pennsylvania Inc., Docket No. C-2009-2118625 (Order entered September 16, 2010) (Geary).

Once a hearing is scheduled and duly notified by the Commission, it is the responsibility of the parties to appear and participate in the hearing.  Mumma v. PPL Electric Utilities Corporation, Docket No. C-00014869 (Order entered January 24, 2002) (Mumma); Sentner v. Bell Tel. Co. of PA, Docket No. F-00161106 (Order entered October 25, 1993) (Sentner).

A party to a proceeding has the right to request a continuance of the hearing, which may be considered and granted by the presiding officer “only for good cause shown.”  See 52 Pa. Code § 1.15(b).  The party making the request must file a motion at least five days prior to the hearing date stating the facts on which the request is made, except that during a hearing, an oral request for hearing continuance may be made before the presiding officer in the hearing room.  52 Pa. Code § 1.15(b).

If a party fails to appear at a scheduled and duly notified hearing, the party will be deemed to have waived the opportunity to participate in a hearing in the matter.  66 Pa. C.S. § 332(f); 52 Pa. Code § 5.245(a)-(b).  However, the Public Utility Code (Code) provides for an exception to waiver of participation at hearing for failure to appear.  66 Pa. C.S. § 332(f); 52 Pa. Code § 5.245(a)-(b) (providing for exception to the general rule that failure to appear constitutes waiver of participation at the hearing).  Under the exception, if it is determined, in the circumstances, both that the failure to appear was “unavoidable” and that a rescheduled hearing does not prejudice the interests of any party or the public, the party’s failure to appear will not constitute waiver, and the hearing should be rescheduled.

This exception has also been applied in circumstances where it was determined that a pro se complainant demonstrated a “good faith attempt to attend the hearing” and rescheduling of the hearing did not prejudice the interests of any other party or the public.  See, e.g., Yomari Then v. Philadelphia Gas Works, Docket No. F‑2012‑2318264 (Order entered June 13, 2013) (Yomari Then); see also Windell C. Wiggins v. PECO Energy Company, Docket No. C-2010-2190335 (Order entered October 27, 2011) (Wiggins).

Regarding prejudice caused by rescheduling a hearing due to a complainant’s failure to appear, a respondent’s and the public’s interest is prejudiced by the wasteful use of the agency’s and the respondent’s time and resources in addressing a complaint.  See Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 26, 1995) (Jefferson), see also, e.g., Charles Nichols III v. Bell-Atlantic-Pennsylvania, Docket No. C‑00956667 (Opinion and Order entered August 4, 1995) (Nichols III).

Finally, any issue that we do not specifically delineate or address herein shall be deemed to have been duly considered and denied without further discussion.  It is well-settled that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741, 744 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217, 1222-1223 (Pa. Cmwlth. 1984).

B. ALJ’s Initial Decision

ALJ Vero made eleven Findings of Fact and reached four Conclusions of Law.  I.D. at 3-4; FOF 1-11. and 6-7.  The ALJ’s Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted unless expressly or by necessary implication rejected or modified by this Opinion and Order.
In the Initial Decision, the ALJ’s History of the Proceeding included discussion that the Complainant, Steven Atuahene, had appeared in person on January 11, 2019, the day of the scheduled hearing, and orally conveyed to Commission staff his reasons for arriving late for the hearing scheduled at 10:00 a.m.  Specifically, the ALJ stated:

At approximately 12:00 p.m. on the day of the hearing, Mr. Atuahene came to the Commission’s Philadelphia Office purporting to attend the hearing scheduled for that morning. He orally explained to Commission staff that he had been out of state and had just returned. Mr. Atuahene did not provide any additional details regarding his failure to appear at the hearing. He requested that another hearing be scheduled in this matter.


I.D. at 3. (emphasis added).[footnoteRef:1] [1:  	The circumstances of Mr. Atuahene’s late appearance in person on the date of the hearing were neither included in the ALJ’s Initial Decision as Findings of Fact, nor memorialized on the formal record of the proceeding.  The ALJ discussed the Complainant’s reasons, as conveyed by Commission staff to the ALJ, under the Initial Decision’s sections “History of the Proceeding” and “Discussion.”  I.D. at 3, 6.] 


The ALJ’s due process analysis focused on the notice provided for the hearing.  The ALJ concluded that, under the given circumstances, the Complainants’ adequate notice of the hearing’s date and time was established by the “presumption of the receipt,” where the Hearing Notice was sent to the Complainants’ last known address and was not returned as undeliverable by the United States Postal Service.  I.D. at 5 (citing Chartiers, supra).  The ALJ further stated that Mr. Atuahene demonstrated actual notice of the hearing date and time by his arrival in person on the date of the hearing and his attempts to explain the reason for not appearing at the appointed time.  I.D. at 5.  The ALJ concluded that the presumption of receipt of the Hearing Notice, as proven by Mr. Atuahene’s demonstration of actual notice, satisfied the constitutional requirement of due process in a quasi-judicial agency proceeding.  I.D. at 5 (citing Schneider, supra).

With respect to the Complainants’ failure to appear, the ALJ recounted that the hearing convened at 10:00 a.m. and was recessed for approximately 20 minutes to allow for the Complainants’ late arrival.  I.D. at 6.  The ALJ further noted:

…[T]he hearing reconvened only after I confirmed that the Complainants had not called, or otherwise shown good cause not to appear at the scheduled hearing.

Id.

The ALJ found that when Mr. Atuahene arrived at the Commission’s Philadelphia Office on the date of the scheduled hearing, he had conveyed no details to establish good cause for the Complainants’ failure to appear.  The ALJ stated:

…the Complainants’ reason for failing to attend the scheduled hearing, as recounted to Commission staff, does not constitute good cause or involve exigent circumstances excusing the Complainants’ absence at the scheduled hearing. 


I.D. at 6 (emphasis added).

Under the circumstances, the ALJ concluded that the Complainants’ due process rights of notice and opportunity to be heard have been fully protected in this proceeding.  I.D. at 5-6.  The ALJ further found the Complainants waived the opportunity to participate in the hearing on the Complaint, by their failure to appear at the scheduled hearing without good cause and absent exigent circumstances.  I.D. at 7.  Accordingly, the ALJ concluded that, due to the Complainants’ failure to participate at the hearing and offer evidence in support of the Complaint, the Complainants failed to meet their burden of proof to be entitled to the relief requested.  Id. (citing 66 Pa. C.S. § 332(a)).  Under these circumstances, the ALJ granted PGW’s motion and dismissed the Complaint, with prejudice, for the Complainants’ failure to prosecute the Complaint.  I.D. at 5 (citing, 52 Pa. Code § 5.245(a); Jefferson, supra).

C. Exceptions and Replies to Exceptions

1. Complainants’ Exceptions

On Exceptions, the Complainants aver that the ALJ’s conclusion that the Complainants had not demonstrated good cause or exigent circumstances for failure to appear at the scheduled hearing was in error, constitutes abuse of discretion, and therefore, deprives the Complainants’ right to due process.[footnoteRef:2]  Specifically, the Complainants allege that the ALJ’s recitation of the circumstances of Mr. Atuahene’s appearance in person on the day of the scheduled hearing was incorrect and incomplete. Exc. at 1.  Therefore, the Complainants request that the Commission vacate the ALJ’s determination that the Complainants failed to demonstrate good cause for failure to appear at the scheduled hearing, excuse the Complainants’ absence from the prior scheduled hearing and grant a rescheduled hearing in this proceeding.  Exc. at 12. [2:  	The Complainants’ Exceptions, Numbers 1-3, each assert an error of law, abuse of discretion and deprivation of due process based on the ALJ’s conclusion that the Complainants failed to assert good cause for their failure to appear at the scheduled hearing.  Exc. Nos. 1-3.] 


The Complainants dispute the ALJ’s account of the circumstances of the Complainants’ failure to appear, as conveyed to the ALJ by Commission staff, as incorrect and misleading.  The Complainants assert a detailed description of the family emergency and circumstances which led to their arrival at the hearing location at approximately 10:25 a.m., at which time, Mr. Atuahene asserts that building Security required him to wait for more than an hour, until Commission staff came out to allow the Complainant to enter the Commission area.  It was then that Mr. Atuahene verbally relayed his reasons to Commission Staff, who then verbally relayed the Complainants’ reasons to the ALJ.  Exc. at 5-6.

2. PGW’s Replies to Exceptions

In its Replies to Exceptions, PGW avers that the ALJ correctly concluded that the Complainants had failed to show good cause for failing to appear at the scheduled hearing, and, therefore, the ALJ committed no error of law, abuse of discretion or violation of due process by dismissing with prejudice.  R. Exc. at 9-10.  PGW argues that the Complainants’ factual assertions of events cannot be true, based upon the ALJ’s recounting and timeline of events on the day of the hearing. R. Exc. at 4.  PGW disputes the Complainants’ averments of facts alleged regarding the Complainants’ failure to appear, as well as averments on matters unrelated to the failure to appear.  R. Exc. at 3-7.

Relying on the ALJ’s timeline, PGW asserts that the ALJ convened the hearing at approximately 10:00 a.m.  The ALJ briefly recessed the hearing to confirm that Complainants had not called, then reconvened at approximately 10:20 a.m.  PGW’s counsel asserts they left the hearing room at approximately 10:25 a.m.  PGW, therefore, avers that the Complainant could not have been waiting, or PGW’s counsel would have encountered the Complainant in the hallway.  PGW asserts that according to the ALJ’s discussion, the Complainant arrived in person at the Commission’s Offices at 12:00 noon, and orally conveyed to Commission staff that they were late returning from out of state, with no other reason given.  R. Exc. at 10.

PGW concludes that the Complainants’ asserted reasons for failure to attend the hearing, as found by the ALJ, did not constitute good cause or exigent circumstances and, therefore, the ALJ was justified in dismissing the Complaint.  In reliance on the Initial Decision, PGW avers that the Complainants’ stated reasons for failure to appear “provided no indication that a good faith effort was made on their part to attend the hearing in a timely fashion.”  R. Exc. at 10.  Specifically, in its Replies to the Exceptions, PGW argues that the Complainants’ representation of events is “unlikely” to be true.  R. Exc. 5,7.

III. Disposition
[bookmark: _Hlk531348592][bookmark: _Hlk530386860]
At the outset, we note that it is within the sound discretion of the ALJ to decide whether the Complainants’ failure to appear was unavoidable and whether permitting a hearing would prejudice the public interest or the interest of the other party.  See 66 Pa. C.S. § 332(f); see also 52 Pa. Code § 5.245(a)-(b).  In the matter before us, the ALJ ruled to dismiss the Complaint, with prejudice, finding that the Complainants had ample opportunity to appear and be heard in this proceeding but concluded that the reasons asserted by the Complainant, as conveyed to Commission staff, did not constitute good cause or involve exigent circumstances, and did not indicate a good faith effort to attend the hearing.  

Because we conclude that the Complainants’ reasons for failing to appear at the hearing were not properly offered to be considered as part of the record before us, we find that the Complainants are precluded from offering those reasons on Exception, following the close of the record.  Therefore, we shall modify the ALJ’s Initial Decision, deny the Exceptions, and dismiss the Complainants’ Formal Complaint for failure to prosecute the Complaint, consistent with the discussion herein. 

As previously stated, following the issuance of the Initial Decision, the Complainants requested an extension of time to file Exceptions.  The Complainants alleged that, due to a family emergency, they were away from home and did not receive the ALJ’s Initial Decision in a timely fashion.  The Commission granted the Complainants’ request for an extension of time to file Exceptions.

In their Exceptions, the Complainants offer various reasons for their late arrival at the hearing (i.e. family emergency which necessitated out-of-state travel, car trouble, traffic, difficulty finding parking, delay in accessing the hearing room).  

In their Exceptions, the Complainants also argue that no hearing should have been scheduled until the Commission ordered an independent investigation into the functionality of their gas meter and its readings, as requested in the Complaint.

Here, the Complainants waived the opportunity to participate in a hearing on their Complaint.  The Complainants failed to appear at a scheduled and duly notified hearing, and that failure was not shown to be unavoidable.  Whether Mr. Atuahene arrived at 10:25 a.m. or 12:00[image: ] p.m., he arrived late, and after the hearing was concluded.

The Complainants also failed to request a continuance.  The Complainants did not submit a continuance request in writing five days before the hearing, nor were they present to request a continuance at the start of the hearing before the ALJ.  Following the hearing, the Complainants made no attempt to contact the ALJ prior to the issuance of the Initial Decision, a time period of approximately two months.[footnoteRef:3]  The Complainants had a responsibility to establish contact with the ALJ prior to the issuance of the Initial Decision, either by phone or written correspondence, to explain the reasons for failing to appear.[footnoteRef:4]  The Complainants did not do so. [3:  	Mr. Atuahene’s verbal remarks to Commission staff on the day of the hearing do not constitute a continuance request and the explanation he offered that day is not properly before the Commission.  Mr. Atuahene’s explanation, as conveyed to the ALJ by staff, was not offered as testimony, and not otherwise entered into the official record of the proceeding as evidence.  The parties were neither notified of the conversation between staff and the ALJ, nor provided an opportunity to participate or respond.  Any due process concerns could have been alleviated if the Complainants had provided a written statement of the reasons for their failure to appear.  The ALJ could then have decided if the Complainants’ failure to appear was unavoidable and if the record should be reopened.]  [4:  	Shenik Harvey v. PECO Energy Co., Docket No. C-2018-3002514 (Order entered December 20, 2018).] 


While the Commission has rescheduled hearings when a pro se complainant has demonstrated a “good faith attempt to attend the hearing,”  such circumstances are not present in this case.  First, the Complainants' Exceptions make clear that they were aware of the family emergency days before the hearing.  In a conversation the day before the hearing, Mr. Atuahene asked PGW’s counsel if the Company would agree to a second continuance, but Mr. Atuahene took no steps to notify the ALJ of his need for a continuance.[footnoteRef:5] [5:  	Exc. at 1-2, 4.] 


Second, the Complainants previously received a continuance in this matter and followed the proper procedure to do so, indicating that they were aware of the requirements for requesting a continuance.

Third, the first continuance was granted so that the Complainants could conduct discovery.  However, the Complainants made no attempt to conduct discovery of an informal or formal nature.[footnoteRef:6] [6:  	Tr. 6; Exc. at 9.] 


Finally, the Complainants have a history of similar behavior before this Commission.  In a 2013 Formal Complaint against PGW, Mr. Atuahene received one continuance to conduct discovery.  After failing to conduct any discovery, Mr. Atuahene requested a second continuance the day before the hearing.  The second continuance request was denied, and Mr. Atuahene failed to appear for the hearing.  After providing Mr. Atuahene with an extension of time to file Exceptions, the Commission adopted the ALJ’s Initial Decision which dismissed the Complaint, with prejudice, and precluded Mr. Atuahene from filing any complaints regarding the same subject matter until he paid his balance with PGW due to an abuse of process.  The ALJ’s Initial Decision referenced several other complaint cases involving the Complainants and noted that the Complainants were similarly precluded from filing complaints against PECO Energy Company and their telephone utility for abuse of process.[footnoteRef:7] [7:  	Steve Atuahene v. Philadelphia Gas Works, Docket No. F-2013-2389261 (Final Order entered January 14, 2015).] 


For the reasons cited above, the Complainants’ Exceptions related to their failure to appear and to prosecute their Complaint will be denied.

Turning to the Complainants’ Exceptions regarding an investigation into the functionality of their gas meter and its readings.  The Public Utility Code places the burden of proof upon the proponent of a rule or order.[footnoteRef:8]  As the proponent of a rule or order, the Complainants have the burden of proof in this matter.  To establish a sufficient case and satisfy the burden of proof, the Complainants must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.[footnoteRef:9] [8:  	66 Pa. C.S. § 332(a).]  [9:  	Patterson v. Bell Telephone Co. of Pa., 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976). Such a showing must be by a preponderance of the evidence. Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).] 


By not appearing for the scheduled hearing, the Complainants obviously failed to bear their burden of proof.  Furthermore, PGW attempted to coordinate a meter test with the Complainants throughout the proceeding and the Complainants failed to respond until such time as the hearing would have been delayed.  The Complainants’ Exceptions related to the testing of their meter will be denied as well.

IV. Conclusion

Upon review and consideration of the record of this proceeding, and based on the foregoing discussion, we shall deny the Complainants’ Exceptions, modify the ALJ’s Initial Decision, and dismiss the Formal Complaint, with prejudice, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1. That the Exceptions of Steve Atuahene and Agnes Atuahene, filed on April 22, 2019, at Docket No. F-2018-3004665, are denied.
 
2. [bookmark: _Hlk534882218]That the Initial Decision of Administrative Law Judge Eranda Vero, issued on March 12, 2019, at Docket No. F-2018-3004665, is modified, consistent with this Opinion and Order.

3. That the Formal Complaint of Steven Atuahene and Agnes Atuahene, filed on September 12, 2018 at Docket No. F-2018-3004665, is dismissed with prejudice. 
BY THE COMMISSION,
[image: ]							




Rosemary Chiavetta
Secretary
(SEAL)

ORDER ADOPTED:  September 19, 2019

[bookmark: _GoBack]ORDER ENTERED:  October 11, 2019
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