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	     v.

PECO Energy Company


OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Tony O’Quinn (Complainant or Mr. O’Quinn) filed on February 7, 2019, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Marta Guhl, issued on January 18, 2019.[footnoteRef:1]  PECO filed its Replies to Exceptions on February 26, 2019.  For the reasons stated below, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision. [1: 	The Complainant’s Exceptions did not contain a Certificate of Service or other indication that the Parties were served.  By Secretarial Letter issued on February 14, 2019, the Commission’s Secretary served a copy of the Exceptions on PECO Energy Company (PECO or Company).] 

I. History of the Proceeding

On June 19, 2018, the Complainant filed a Formal Complaint (Complaint) against PECO in which he alleged incorrect charges on his bills starting from February 2017.[footnoteRef:2]  As relief, the Complainant requested that he be provided with accurate billing statements.[footnoteRef:3]  Complaint at 1-3.  [2: 	This Complaint is a timely appeal of the Commission’s Bureau of Consumer Services (BCS) Informal Decision at BCS Case No. 3582702, issued on March 28, 2018.  We note that the ALJ stated the BCS Informal Decision was issued on May 2, 2018.  However, PECO Exhibit 10 shows it was issued on March 28, 2018.  See, Tr. at 38. ]  [3: 	The Complainant has an account balance of $563.94. Tr. at 28; PECO Exh. 1. ] 


On July 18, 2018, PECO filed an Answer denying the material allegations in the Complaint.  PECO averred that its record indicated that Mr. O’Quinn has electric service at 3267 Morell Avenue, First Floor, Philadelphia, PA (Service Address),[footnoteRef:4] and that the Complainant first enrolled in its Customer Assistance Program (CAP) on December 19, 2008.  PECO also averred that the Complainant’s account transitioned to PECO’s CAP Fixed Credit Option (CAP FCO) on October 17, 2016.[footnoteRef:5]  According to PECO, consistent with the CAP FCO program, it calculated the Complainant’s annual energy burden at $612 based on a federal poverty line percentage of 85 percent.  PECO indicated that based on this calculation, the Complainant is now ineligible for a monthly discount since his usage is lower than his energy burden.[footnoteRef:6]  Answer at 1-2. [4: 	The Service Address is a duplex with the Complainant living in one unit and renting out the other unit.  The rental income is the Complainant’s only source of income, but he currently does not have a renter in the rental unit.  Tr. at 9-10. ]  [5: 	PECO indicated that a CAP rate customer could receive a discount based on their income.  However, under the CAP FCO program, the customer may receive a monthly credit to their bill based upon their income and historical usage.  Answer at 2.  In other words, a customer’s credit under the CAP FCO program is calculated by using the customer’s income, usage and annual energy burden.  Tr. at 56.  ]  [6: 	PECO averred that to calculate the Complainant’s credit under the CAP FCO program, it used the Complainant’s income from his recertification in September 2016 of $850 per month for one adult and multiplied the monthly income by 12 to determine an annual income of $10,200 per year.  According to PECO, this annual income was 85% of the Federal Poverty Level in 2016.  Tr. at 59; PECO Exh. 2.  PECO further stated that under the Universal Service Plan that PECO submitted to the Commission on February 17, 2017, the Complainant’s Energy Burden Percentage is 6%.  Therefore, the Complainant’s 2016 annual income was multiplied by 6% to determine the Complainant’s energy burden of $612.  Tr. at 60-61; PECO Exhs. 2 and 7.  ] 


By hearing notice dated July 24, 2018, the Commission scheduled a hearing for this matter on September 21, 2018 at 10:00 a.m. and assigned the case to ALJ Guhl.  The ALJ issued a prehearing order dated August 8, 2018, addressing inter alia, requests for continuance, subpoena procedures, attorney representation and the Commission’s policy encouraging settlement. 

ALJ Guhl conducted an evidentiary hearing on September 21, 2018.  The Complainant appeared pro se and testified in support of his Complaint.  The Complainant sponsored three exhibits (Complainant Exhibits 1 through 3).  PECO was represented by counsel and presented the testimony of two witnesses who offered ten exhibits (PECO Exhibits 1 through 10).  The Complainant’s exhibits as well as PECO’s exhibits were admitted into the record.  I.D. at 2.  

Upon receipt of the 129-page transcript on October 22, 2018, the ALJ issued an interim order closing the record.  Id. 

On January 18, 2019, the Commission issued ALJ Guhl’s Initial Decision in which the ALJ dismissed the Complaint.  Id. at 13-14.
As previously noted, the Complainant filed Exceptions on February 7, 2019.  PECO filed Replies to the Complainant’s Exceptions on February 26, 2019.

Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the respondent utility, PECO, is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the complainant shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

Furthermore, Section 1501 of the Code, provides, in pertinent part, as follows:

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities . . . Such service and facilities shall be in conformity with the regulations and orders of the commission. . . .

66 Pa. C.S. § 1501.

The statutory definition of “service” is to be broadly construed. Country Place Waste Treatment Co., Inc. v. Pa. PUC, 654 A.2d 72 (Pa. Cmwlth. 1995). 

“Service.” Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities, or contract carriers by motor vehicle, in the performance of their duties under this part to their patrons, employees, other public utilities, and the public, as well as the interchange of facilities between two or more of them … 

66 Pa. C.S. § 102.

Any offense alleged by the Complainant must be a violation of the Code, the Commission's regulations, or an outstanding order of the Commission. 66 Pa. C.S. § 701.
Additionally, public utility tariffs have the force and effect of law and are binding on the public utility and its customers.  Pennsylvania Electric Co. v. Pa. PUC, 663 A.2d 281 (Pa. Cmwlth. 1995).  Complainants have a “heavy” burden when challenging the reasonableness of a tariff provision.  Shenango Township Board of Supervisors v. Pa. PUC, 686 A.2d 910, 914 (Pa. Cmwlth. 1996), “Tariff provisions that have been properly submitted to and approved by the Commission are prima facie reasonable.”  Id.

Under the Code, a public utility must provide a Universal Service and Energy Conservation plan.  The public utility must outline policies, protections and services that help low-income customers to maintain electric service, including customer assistance programs, termination of service protection and policies and services that help low-income customers to reduce or manage energy consumption in a cost-effective manner, such as the low-income usage reduction programs, application of renewable resources and consumer education.  66 Pa. C.S. § 2803.

Specifically, under the Commission’s regulations, the public utility should create customer assistance programs that are designed as alternatives to traditional collection methods for low income, payment troubled customers.  Customers participating in CAP programs agree to make monthly payments based on household family size and gross income.  Customers make regular monthly payments, which may be for an amount that is less than the current bill for utility service, in exchange for continued provision of the service.  52 Pa. Code § 69.261.

A utility should develop a CAP program consistent with the guidelines provided in the Commission’s regulations and CAP programs should be submitted to the Bureau of Consumer Services and the Commission for review and approval before implementation and contain certain elements.  52 Pa. Code §§ 69.263 (a) and (c); 52 Pa. Code § 69.265.  Specifically, CAP payments for electric and gas home energy usage should not exceed 17% of the CAP customer’s annual income.  52 Pa. Code § 69.265 (2).

Under a percentage of income plan, total payment for total electric and natural gas home energy is determined based upon a scheduled percentage of the participant’s annual gross income.  The participating household’s gross income and family size place the family at a particular poverty level based on Federal poverty income guidelines.  52 Pa. Code § 69.265 (2)(i).

ALJ’s Initial Decision

In her Initial Decision, ALJ Guhl made thirty-six Findings of Fact and reached six Conclusions of Law.  I.D. at 2-6, 13-14.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

In her analysis, the ALJ noted that the Complainant’s only complaint in this case was that PECO incorrectly calculated his income for the purpose of CAP eligibility.  However, the ALJ found that the increase in the Complainant’s billing was due to PECO’s change from the CAP Tier program to the CAP FCO program,[footnoteRef:7] and that the Complainant is no longer receiving the discount as he did under the CAP Tier program.  I.D. at 12, PECO Exhs. 1 and 4.  The ALJ noted that prior to the implementation of the CAP FCO program, PECO had sent out letters to CAP customers informing them of the change in their CAP program.  I.D. at 12, PECO Exhs. 5 and 6.  The ALJ explained that under the new CAP FCO program, PECO determines a customer’s maximum allowed energy burden which a low-income customer must pay or should be able to pay for energy usage using the energy burden percentages table found at 52 Pa. Code § 69.265(2).  I.D. at 12-13, PECO Exhibit 7. [7: 	The ALJ noted that by Opinion and Order entered August 11, 2016 and PECO Supplement No. 20 to Tariff Electric Pa. P.U.C. No. 5, the Commission had approved PECO Energy Company Universal Service and Energy Conservation Plan for 2016-2018 at Docket Number M‑2015-2507139. ] 


The ALJ explained that PECO used the Complainant’s income of $850 per month, which he provided at the time of recertification in September of 2016.  The ALJ also explained that PECO multiplied the monthly income by 12 to determine an annual income of $10,200 per year, which was 85% of the Federal Poverty Level in 2016.  Under PECO’s CAP, the Complainant’s energy burden percentage is 6% of his annual income and the Complainant’s energy burden was determined to be $612.  According to the ALJ, since the Complainant has not exceeded his energy burden of $612, he was not entitled to a credit under the new CAP FCO program.  I.D. at 12, citing Tr. at 59, 60-61, 63; PECO Exhs. 1, 2 and 7.  The ALJ noted that after she reviewed the documents PECO provided showing the Company’s CAP FCO calculations, she did not find any error in PECO’s calculations.  I.D. at 13.  

Therefore, ALJ Guhl concluded that the Complainant had failed to meet his burden of establishing that PECO incorrectly calculated his CAP benefits and dismissed the Complaint.  The ALJ also concluded that the Complainant did not establish that PECO failed to provide reasonable service in this matter as required under Section 1501 of the Code.  Id., citing 66 Pa. C.S. § 1501.  Accordingly, the ALJ dismissed the Complaint.  I.D. at 13-14.

Exceptions and Replies

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

The Complainant’s Exceptions consist of a single handwritten letter.  In his self-styled Exceptions, the Complainant merely states that PECO did not rectify his no- income status even after he provided documents numerous times.  The Complainant’s Exceptions are that PECO raised his electric rates and no adjustments were made after he sent proof of his lack of income and wants his bill to be accurate.  

	PECO in its Replies to Exceptions notes that the ALJ addressed all the issues that were raised in the Complainant’s Exceptions before rendering her decision.  PECO states that it presented evidence and testimony at the hearing that in October 2016, its CAP program changed from a tier system to a Fixed Credit Option, and that under the new CAP FCO program, a CAP customer’s credit is calculated by using the customer’s income, usage and annual energy burden.  PECO also states that the Complainant’s credit was calculated by using the Complainant’s monthly income of $850, which he submitted in September of 2016.  Based on the Complainant’s monthly income, energy usage and annual energy burden, the Complainant was not entitled to a credit under the new program.  PECO cites to the ALJ’s conclusion in her Initial Decision that “there is no violation here because the Commission approved the CAP program change with this result.”  R. Exc. at 1-2, I.D. 13.

	In response to the Complainant’s claim that he had sent to PECO proof that he had no income, PECO states that the Complainant, after he first contacted PECO on November 7, 2017, regarding changes to his CAP credit, did not submit adequate proof that he had no income.  PECO states that the document the Complainant submitted was an incomplete lease agreement showing he receives a $900 monthly rental income.  According to PECO, the Complainant also did not submit CAP application with his proof of income.  R. Exc. at 3.

	PECO notes that its witness had indicated at the hearing that if the Complainant provided proof that he has no income and submitted a new CAP application, he may be entitled to receive credit.  However, for the last year the Complainant did not present any proof of having no income, rather, he presented evidence of having rental income, as shown in Complainant’s Exhibit No. 2.  PECO submits it calculated the Complainant’s CAP FCO credits based on an $850 monthly income and that based on that calculation the Complainant was not entitled to a credit.  PECO notes that accordingly the ALJ found no error in PECO’s calculations.  PECO requests the Commission deny the Complainant’s Exceptions and uphold the ALJ’s Initial Decision.  R. Exc. at 3-4.

Disposition

		Upon review, we conclude the Complainant’s Exceptions fail to identify any error of fact or law contained in the Initial Decision.  We agree with the ALJ that the Complainant failed to meet his burden of proving that PECO violated the Code, the Commission Regulations, or an outstanding Order of the Commission.  The ALJ found that under PECO’s new CAP FCO program, the Complainant’s energy burden based on his income level was 6%, which comes to $612.  Accordingly, the ALJ concluded that because the Complainant’s electric usage did not exceed his energy burden, he is not eligible to receive CAP discount.  I.D. at 12.  

	The Complainant in this case had also complained that PECO incorrectly calculated his income which resulted in PECO billing him at higher rates.  The Complainant claimed that he sent PECO documentation for rectifying his no-income status, but because of PECO’s inept personnel it was not rectified.  The Complainant raises the same issues in his Exceptions.  However, the record does not support the Complainant’s claim of no income.  The record indicates that the Complainant did not present any proof that he had no income during the disputed period and PECO used the proof of income that was previously filed by the Complainant to calculate his energy burden.  In fact, the Complainant’s testimony at the hearing contradicted his own claim that he had no income as he testified that he had a $900 per month income from the rental unit for only part of the year.  For instance, the Complainant stated that he had a tenant at the rental unit that signed a lease on May 1, 2017, for $900 per month but not for the entire year as claimed by PECO.  Specifically, contrary to the Complainant’s claim of no income, the following conversation between the ALJ and the Complainant during the hearing indicates the Complainant had some income during the period in question:

ALJ: And you said that they’re using the wrong income to calculate the CAP?

Complainant: Well, the way that they characterized it was it’s exactly what I told you and you can look at it, which I tried to tell them that the sense of this, which was the lease started on May 1st.  So (,) common sense would tell you that there was no income for January, February, March, and April.  

Tr. at 12.

ALJ: When did you last have income before – before that point?

Complainant: Probably, I would say, about a year before that because I don’t want to go into details about the atrocious nature of foreclosure frauds and other income that was taken from me, but the bottom line is I was left with this as my only source of income for this building.  Then I got a new tenant, and they didn’t want to acknowledge the dates.  And so the way they’re viewing this is they’re trying to take this $900 a month times 12, the whole year, and they say, well, that’s the way we look it at.  

So(,) they are considering that I had - $9,000 plus 1,800 would be $10,800 for the year in income, which that lease clearly states is not accurate.  And that’s what this is all about.

So(,) if they use the proper term of that lease which is [it] starts in May – that’s May, June, July, August, September, October, November and December.  December, I did not receive rent.

So(,) what is that, seven months of the year? So $900 times seven is $6,300…

Tr. at 15-16

	Hence, based on the record, while it is evident that the Complainant did not have the $900 per month income for the entire year, he, nonetheless, had some income for the year.  Therefore, we find that the Complainant’s claim of no income is not supported by the evidence on the record.

	Furthermore, PECO’s witness, Ms. Migliaccio testified that the Complainant, who commenced electric service with PECO on September 8, 2016, enrolled in the Company’s CAP Tier D program on September 19, 2016.  In fact, PECO, noted that the Complainant initially enrolled in the CAP program on December 19, 2008 in Tier B.  Tr. at 52; PECO Exh. 2.  According to PECO, at that 2016 enrollment, the Complainant had a verified income of $850 for one adult.  Tr. at 27-28; PECO Exhs. 1 and 2.  PECO stated that on November 20, 2016, the Company applied a credit of $420.64 towards the Complainant’s account balance of $643.96 when the Company’s CAP program changed to CAP FCO.[footnoteRef:8]  PECO then issued a payment agreement on the remaining balance of $210.32 for thirty-six months.  Tr. at 30-31.  PECO has indicated that while it is not using the Complainant’s annual income of $6,300 in 2017 ($900 multiplied by seven months in 2017) to calculate his CAP eligibility because it is unverified, PECO believes the Complainant may still be ineligible to receive the CAP discount because this income may still place him at 6% energy burden percentage.[footnoteRef:9]  Tr. at 67-68; PECO Exh. 3.  PECO’s witness also testified that the Complainant had contacted PECO about five times between September 26, 2017 through December 8, 2017.[footnoteRef:10]  At which time the Complainant faxed proof of income to the wrong number and that the proof of income (a lease agreement) as incomplete and outdated and that he did not include a CAP application with his proof of income.  Tr. at 86-88,118; PECO Exh. 3.   [8: 	The account balance of $643.96 is comprised of the Complainant’s balance from a previous address and the Complainant’s current account balance.  Tr. at 42-43.  ]  [9: 	PECO’s witness testified that the Company declined to use the 2017 annual income because the Complainant failed to provide a verified financial statement or proof of income regarding this income.  Tr. at 69-70. ]  [10: 	Tr. 33-35; PECO Exh. 3. ] 


	PECO also presented evidence in the testimony of Moneka Smith who testified that as a result of PECO’s change in its CAP program from the tier system to the FCO program[footnoteRef:11] in October 2016 that the Complainant’s bills went up.  Tr. 51; PECO Exh. 2; PECO Exh. 1 & 4. [11: 	The program as approved by the Commission by Order entered August 11, 2016.  PECO Energy Company Universal Service and Energy Conservation Plan for 2016-2018 submitted in Compliance with 52 Pa. Code §§54.74 and 62.4, Docket No. M- 2015-2507139 (Order entered August 11, 2016).] 


	Nevertheless, at the hearing PECO’s witness testified that the Complainant may be eligible for CAP credit if he submits the CAP application and sends proof that he is no longer receiving income from a tenant.  Tr. at 66, 70.  According to PECO, to support his claim of no income, the Complainant, could, if he has a lease, show that the tenant broke the lease if the tenant no longer lives there or he can provide a letter or some form of documentation to confirm that the tenant has left the Service Address and he could not establish any form of contact with the tenant.  Tr. at 91-94; 96.  However, it appears from the record evidence that the Complainant has filed a CAP application.  See, Complainant Exh. 3.  We, therefore, encourage PECO to work with Mr. O’Quinn to update his current income status and to see whether it changes his energy burden percentage.

	Accordingly, we shall deny the Complainant’s Exceptions and adopt the ALJ’s conclusion.

Conclusion

Based on the foregoing discussion, we shall deny the Exceptions of the Complainant, and adopt the ALJ’s Initial Decision, consistent with this Opinion and Order; THEREFORE,

	IT IS ORDERED:

		1.	That the Exceptions of Tony O’Quinn, filed on February 7, 2019, to the Initial Decision of Administrative Law Judge Marta Guhl, issued on January 18, 2019, are denied, consistent with this Opinion and Order.

2.	That the Initial Decision of Administrative Law Judge Marta Guhl, issued on January 18, 2019, is adopted, consistent with this Opinion and Order.

3.	That the Complaint filed by Tony O’Quinn against PECO Energy Company, at Docket No. F-2018-3003101, is dismissed.



4.	That this case is marked closed.
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