BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Christopher L. Macey					:	
							:
	v.						:		C-2019-3012705
							:
West Penn Power Company				:
						

INTERIM ORDER
GRANTING IN PART AND DISMISSING IN PART
PRELIMINARY OBJECTIONS

		On September 6, 2019, Christopher L. Macey (Complainant) filed a Formal Complaint against West Penn Power Company (West Penn).  Checking the “other” box on the Formal Complaint form, the Complainant alleges that West Penn has rendered poor service, breached a settlement agreement by attaching a smart meter to his house[footnoteRef:1] and that West Penn has been unresponsive to his requests.  As relief, he wants the smart meter removed from his house “until installation is complete to accept [the] smart meter,” fines assessed, daily damages, and reprimands to certain employees. [1:   	The Complainant attached a letter to his Complaint regarding the relocation of meter service on his property, which was associated with a Formal Complaint at Docket No. C-2017-2628021.] 


		West Penn filed an Answer and New Matter on September 26, 2019.  West Penn admits that it entered into a settlement agreement with the Complainant regarding his Complaint at Docket No. C-2017-2628021, which involved the installation of a customer-owned pole.  West Penn admits that the smart meter was installed on the Complainant’s house but alleges that he failed to install the pole in a timely fashion.  West Penn further avers that the smart meter was removed from his home and installed on a customer-owned pole on August 26, 2019.  West Penn alleges that it is not in violation of the settlement agreement and has at all times rendered reasonable customer service to the Complainant.  In New Matter, West Penn alleges that the Complaint is legally insufficient.
		West Penn also filed Preliminary Objections on September 26, 2019.[footnoteRef:2]  West Penn contends that the Commission lacks jurisdiction to award monetary damages or direct that an employee be reprimanded and asks that these requests be stricken. [2:   	ALJ Emily DeVoe was assigned as the motion judge in this matter by notice dated October 9, 2019.  However, ALJ DeVoe is unavailable to render a timely decision on West Penn’s motion due to an unexpected absence, and the motion was reassigned to me.
] 


		On October 4, 2019, the Complainant filed a response to the Preliminary Objections.  The Complainant annotated West Penn’s Preliminary Objections, admitting to most of the factual averments, but denying the legal claims on the basis that he did not have time to review the legal precedent and that he intended to amend his Complaint.[footnoteRef:3]  [3:  	To date, the Complainant has not amended his Complaint, but on October 15, 2019, he filed an Answer and New Matter, responsive to West Penn’s September 26, 2019, Answer and New Matter.
] 


		The grounds for preliminary objection are limited.  Section 5.101(a)(1), provides that preliminary objections may be granted where the Commission lacks jurisdiction to resolve a dispute.[footnoteRef:4] [4:   	52 Pa.Code § 5.101(a)(1).
] 


		Preliminary objection practice before the Commission is similar to Pennsylvania civil practice respecting preliminary objections.[footnoteRef:5]  In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the petitioners, recovery or relief is possible.[footnoteRef:6]  Any doubt must be resolved in favor of the non‑moving party by refusing to sustain the preliminary objections.[footnoteRef:7]  All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections.[footnoteRef:8]  Only those facts specifically admitted may be considered against the non-moving party.[footnoteRef:9] A preliminary objection which seeks dismissal of a pleading will only be granted where relief is clearly warranted and free from doubt.[footnoteRef:10] [5:  	Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  
]  [6:  	Dept. of Auditor General v. SERS, 836 A.2d 1053, 1064 (Pa.Cmwlth. 2003); P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa.Cmwlth. 1996).
]  [7:  	Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002). 
]  [8:   	County of Allegheny v. Commw. of Pa., 490 A.2d 402 (Pa. 1985); Pennsylvania State Lodge, Fraternal Order of Police v. Dept. of Conservation and Natural Resources, 909 A.2d 413 (Pa.Cmwlth. 2006), aff’d per curium, 924 A.2d 1203 (Pa. 2007).
]  [9:  	Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa.Cmwlth. 1997).
]  [10:   	Interstate Traveller Services, Inc. v. Pa. Department of Environmental Resources, 406 A.2d 1020 (Pa. 1979); Application of K&F Medical Transport, LLC, Docket No. A-2008-2020353 (Final Order July 8, 2008).
	] 


West Penn has correctly recited the law regarding the Commission’s authority to award damages.  As a creature of legislation, the Commission possesses only the authority that the General Assembly has specifically granted to it in the Public Utility Code.  That is, the Commission has only the powers expressly conferred or necessarily implied by its enabling statute.[footnoteRef:11]  Although it has general jurisdiction over the rates and services of public utilities operating in Pennsylvania, the Public Utility Code simply does not grant the Commission the authority to award damages in this case.[footnoteRef:12]    [11:  	Feingold v. Bell of Pa., 383 A.2d 791 (Pa. 1977); Allegheny County Port Authority v. Pa. P.U.C., 237 A.2d 602 (Pa. 1967).  See also Department of Environmental Resources v. Butler County Mushroom Farm, 454 A.2d 1, 4 (Pa. 1982), and Pequea Township v. Department of Environmental Protection, 716 A.2d 678, 686 (Pa.Cmwlth. 1998).
]  [12:  	Terminato v. Pa. National Insurance Co., 645 A.2d 1287 (Pa. 1994); Elkin v. Bell Tel. Co. of Pa., 420 A.2d 371 (Pa. 1980); Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977); Poorbaugh v. Pa. Pub. Util. Comm’n, 666 A.2d 744 (Pa. Cmwlth. 1995).  See also Pettko v. Pennsylvania American Water Company, 39 A.3d 473 (Pa. Cmwlth. 2012).
] 


However, the Commission has broad powers to supervise and regulate all public utilities doing business within the Commonwealth and is empowered to determine whether a public utility is providing safe, adequate and reasonable service.[footnoteRef:13]  The Commission may impose civil penalties upon a utility which is found to be in violation of a statute, regulation or order of the Commission.[footnoteRef:14]  Utility service is not limited to the provision of service and includes “any and all acts” related to that function and includes the maintenance practices of the utility’s facilities and reasonable customer service.  Although the Complainant’s request for reprimands to specific employees may not be within the Commission’s purview, the request for relief is made in the context of his customer service claims.[footnoteRef:15]  Therefore, claims related to West Penn’s customer service are appropriate for hearing. [13:  	66 Pa.C.S. §§ 501, 1501.
]  [14:  	66 Pa.C.S. § 3301.]  [15:   	The Commonwealth Court has cautioned that the right of a tribunal to strike impertinent matter should be sparingly exercised and only when a party can affirmatively show prejudice.  Dep't of Envtl. Res. v. Hartford Acc. & Indem. Co., 396 A.2d 885, 887–88 (Pa.Cmwlth. 1979).  ] 


THEREFORE, 

IT IS ORDERED:

		1.	That the Preliminary Objection of West Penn Power Company seeking dismissal of the Complainant’s claim for monetary damages is granted and that claim is dismissed.

		2.	That the Preliminary Objections of West Penn Power Company are denied in all other respects.
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