BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Borough of Blakely					:
							:
	v.						:		C-2019-3010412
							:	
PPL Electric Utilities Corporation			:	



ORDER 
GRANTING IN PART AND DENYING IN PART
MOTION TO COMPEL

Introduction

On May 31, 2019, Borough of Blakely (Blakely) filed with the Pennsylvania Public Utility Commission (Commission) a formal complaint against PPL Electric Utilities Corporation, docket number C-2019-3010412.  In its complaint, Blakely averred that it provides its own electric services to its residents and that PPL has been servicing some residents with electric power and refuses to turn that electric service over to Blakely.  Blakely attached a list to its complaint of the residents at issue.  Blakely seeks an order directing PPL to transfer electric service for those residents to Blakely.  Blakely provided additional reasoning for its complaint in its attachment.

On July 1, 2019, PPL filed an answer with new matter in response to Blakely’s complaint.  In its answer, PPL admitted or denied the various averments in the complaint.  In particular, PPL admitted that it currently owns and operates a municipal electric distribution system that provides electric service to certain customers within the borough limits.  PPL also admitted that it declined to abandon electric service to its customers identified in the complaint and turn them over to Blakely.  PPL denied that Blakely has the right or authority to compel PPL to unilaterally abandon its Commission-approved service territory which includes a portion of the borough and transfer its electric facilities to Blakely.  

[bookmark: _Hlk17098696]In its new matter, which was accompanied by a notice to plead, PPL argued that the portion of its service territory that is in dispute was transferred by the Commission in 1956 to PPL’s predecessor from the Scranton Electric Company.  PPL attached a copy of that order to its new matter.  PPL added, among other things, that absent the Commission approving an application for abandonment pursuant to Section 1102 of the Public Utility Code, PPL has the right to serve its electric distribution customers in the borough.  PPL added that Blakely’s complaint is also barred by the statute of limitations set forth in Section 3314 of the Public Utility Code and by the doctrine of laches.  PPL attached additional materials to its complaint in support of its position that Blakely’s complaint should be dismissed in its entirety.

Also on July 1, 2019, PPL filed preliminary objections in response to Blakely’s complaint.  In its preliminary objections, which were also accompanied by a notice to plead, PPL argued, among other things, that the complaint should be dismissed because Blakely failed to allege any violation of the Public Utility Code, a Commission order or regulation or a Commission-approved tariff of the company.  

By motion judge assignment notice dated July 25, 2019, I was assigned to resolve any issues which may arise during the preliminary phase of this proceeding.   

On August 9, 2019, Blakely filed an answer to PPL’s new matter.  Blakely admitted or denied the various averments PPL made in its new matter.  In particular, Blakely denied that the territory is solely within the certificated service territory and not within an appropriate position for Blakely to provide electric power service.  Blakely also argued that the tariff PPL relied upon was enacted prior to the formation of Blakely Electric Company and that it is attempting to have the Commission establish an abandonment by PPL.  Blakely requested that judgment be entered in its favor.

Also on August 9, 2019, Blakely filed an answer to PPL’s preliminary objection. In its answer, Blakely argued, among other things, that the Commission has authority to hear the borough’s complaint and make a determination that PPL must turn over the services of the subject customers to the borough.  Blakely requested that the Commission deny and dismiss PPL’s preliminary objections.

On August 20, 2019, PPL’s preliminary objections were denied.

On August 21, 2019, a hearing notice was issued establishing an initial call-in telephonic hearing for this matter for Friday, September 27, 2019 at 10:00 a.m.  On August 22, 2019, a prehearing order was issued that set forth various rules that will govern the hearing.  On September 4, 2019, counsel for Blakely requested that the hearing be postponed from September 27, 2019 to November 14, 2019 and noted that PPL did not oppose that request.  As a result, a hearing change notice was issued on September 6, 2019 scheduling the hearing for November 14, 2019 at 10:00 a.m.

On October 11, 2019, PPL filed a motion to compel interrogatories and requests for production of documents propounded by PPL on the Borough of Blakely – Set I.  In its motion, and as discussed further below, PPL indicated that it served Set I interrogatories on August 22, 2019 and that objections were due September 3, 2019 and responses were due September 11, 2019.  PPL noted that it never received objections or answers despite its attempts to discuss the matter with counsel for Blakely.  PPL then articulated the Commission’s standard for discovery and provided argument for why Blakely should be compelled to provide answers to the Set I discovery.  PPL concluded that, to the extent that its motion is granted and Blakely fails to answer the Set I interrogatories fully, or otherwise comply with an order on the motion, it intends to file a motion to dismiss the complaint with prejudice.

Blakely did not file an answer to PPL’s motion to compel.

PPL’s motion to compel is now ready for disposition.  For the reasons discussed below, PPL’s motion will be granted in part and denied in part.



Legal Standard

The Commission’s regulations allow parties the opportunity to conduct discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of another party.  52 Pa.Code § 5.321(c).  It is not grounds for objection that the information sought will be inadmissible at hearing if the information sought appears to be reasonably calculated to lead to the discovery of admissible evidence.  Id.  Discovery is not permitted, however, if it is sought in bad faith; would cause unreasonable annoyance, embarrassment, oppression, burden or expense; relates to a matter which is privileged; or would require the making of an unreasonable investigation by the deponent, a party or witness.  52 Pa.Code § 5.361(a); see also, City of Pittsburgh v. Pa.P.U.C., 526 A.2d 1243 (Pa.Cmwlth 1987), alloc. denied, 538 A.2d 880 (Pa. 1988).

Information is relevant if it tends to establish a material fact, tends to make a fact at issue more or less probable or supports a reasonable inference or presumption regarding a material fact.  See, Petition of the Borough of Cornwall for a Declaratory Order that the Provision of Water Service to Isolated Customers Adjoining its Boundaries Does Not Constitute Provision of Public Utility Service Under § 102, Docket Number P-2015-2476211 (Order dated September 11, 2015) at 9-10, citing, Smith v. Morrison, 47 A.3d 1311 (Pa.Super 2012), alloc. denied, 57 A.3d 71 (Pa. 2012).  Relevancy in discovery is broader than the standard used for admission of evidence at a hearing.  Id. at 10, citing, Com. v. TAP Pharmaceutical Products, Inc., 904 A.2d 986 (Pa.Cmwlth 2006).  The party objecting to discovery has the burden to establish that the requested information is not relevant or discoverable with any doubts regarding relevancy being resolved in favor of discovery.  Id.






Disposition

	Interrogatory No. 1

In its first interrogatory, PPL asked: “Please provide copies of all exhibits you intend to present or utilize at the evidentiary hearing in this proceeding.  For each exhibit to be used as part of your direct case, please identify the witness who will be sponsoring the exhibit.”  In its motion, PPL argued that it is entitled to discovery of such basic materials and information in advance of the hearing, so that the company can adequately prepare its case in response and to deny the company otherwise would violate PPL’s due process rights.

		PPL’s motion with regard to this interrogatory will be granted.  PPL is correct that it is entitled to discovery of the exhibits Blakely intends to present or utilize at the evidentiary hearing, as well as the witness who will sponsor those exhibits.  PPL has the right to prepare a defense to Blakely’s complaint and to have notice and an opportunity to respond to what Blakely intends to present at the hearing.  Furthermore, the prehearing order issued in this case dated August 22, 2019, provides:  “If a party intends to present any documents or exhibits for consideration, it must provide one copy to the other parties and three (3) copies to me at least five days prior to the hearing.”  This requirement is intended to protect all parties’ due process rights so they are not surprised by the admission of any evidence at the hearing.  Since the requirement in this instance is only that exhibits be exchanged at least five days prior to the hearing, PPL’s motion to compel will be granted but Blakely will have until Friday, November 8, 2019 to respond.

		As such, PPL’s motion with regard to interrogatory I-1 will be granted in part and denied in part.  Blakely is directed to provide a response to the interrogatory no later than November 8, 2019.




	Interrogatory Nos. 2 and 3

		In its second and third interrogatories, PPL asked Blakely to identify each lay and expert witness they plan to call in this proceeding and provide the following:

0. Provide the person’s name, home and business address, background, and qualifications; 
0. Explain in detail the subject matter(s) on which the witness is expected to testify; and
0. Provide the source(s) of information relied upon or referenced by the witness.   

For expert witnesses, PPL also asked for Blakely to provide a copy of the witnesses current curriculum vitae.  In its motion to compel, PPL argued that it must know, before the hearing, the identities of Blakely’s witnesses and the subject matter of their testimony and that, without such information, the company cannot adequately prepare cross-examination or its case in response, again in denial of its due process rights.

		PPL’s motion with regard to these interrogatories will be granted in part and denied in part.  Similar to interrogatory Set I-1, PPL is entitled to know the identity of each lay and expert witness it plans to call in this proceeding, as well as be provided a copy of the witnesses current curriculum vitae so that it has notice and an opportunity to prepare its defense to Blakely’s complaint.  Doing so protects PPL’s due process rights.  The prehearing order governing this case, however, only requires that exhibits or documents that a party intends to present for consideration be provided within five days of the hearing.  The prehearing order does not require lay or expert witnesses to be identified a certain number of days in advance of the hearing.  Nonetheless, it is reasonable that, since documents and exhibits should be provided within five days of the hearing, that Blakely also be directed to identify its lay and expert witnesses, and provide any expert witnesses curriculum vitae within five days – November 8, 2019 – of the hearing as well.

		As a result, PPL’s motion with regard to interrogatories I-2 and I-3 will be granted in part and denied in part.  Blakely is again directed to provide a response to interrogatories I-2 and I-3 no later than November 8, 2019.

	Interrogatory No. 4

In its fourth interrogatory, PPL asked: “Please provide the exact date that the Borough began providing electric distribution service to customers.  Please provide copies of all documents, correspondence, and notes relied upon by you in responding to this interrogatory.”  In its motion to compel, PPL argued that this information is needed to establish basic findings of fact in this case and that it relates to Blakely’s averment that it has provided electric distribution service for over forty years.  PPL added that this interrogatory is related to its affirmative defense of laches as PPL has argued that Blakely’s delay in filing this complaint is unjustified and has prejudiced PPL and that the exact length of service is necessary.

		PPL’s motion with regard to this interrogatory will be denied.  Blakely states in its complaint that it has had its own electric company for over forty year.  The gist of Blakely’s complaint, however, is for Blakely to acquire eight accounts that are currently being served by PPL.  It is unclear, under the standard by which motions to compel are disposed of, why PPL needs to know the “exact date” that Blakely began providing electric distribution service to customers.  To the extent that PPL desires to make an affirmative defense of laches, it is sufficient to know that Blakely has been providing electric service for over forty years, as it states in its complaint.  The exact date is not an issue in this case, nor is it sufficiently related to any claim or defense that PPL may present.  

Furthermore, it may be unreasonably annoying, oppressive or burdensome for Blakely to find the exact date forty years ago it began providing electric distribution service to customers.  Weighing this factor against the importance of the exact date supports denying PPL’s motion with regard to interrogatory I-4.

As a result, PPL’s motion with regard to interrogatory I-4 will be denied.  

	Interrogatory No. 5

In its fifth interrogatory, PPL asked: “Please provide complete copies of the Borough Ordinance and any other documents in the Borough’s possession setting forth the Borough’s current rates for electric service.”  In its motion to compel, PPL argued, again, that this information is needed to establish basic background information in this case and that it directly relates to an averment in Blakely’s complaint.  PPL argued that it is well established that when there are overlapping service territories, a customer’s preference generally controls but that the Commission also considers other factors.  PPL added that it is unknown whether any of the eight customers at issue have been advised that Blakely is trying to acquire them and whether it is reasonable that they would want to switch to Blakely.

PPL’s motion with regard to interrogatory will be denied.  Similar to interrogatory Set I-4, it is unclear how the rates which Blakely provides for electric service are relevant to the issues that are contained in Blakely’s complaint.  By filing its complaint, Blakely seeks an order from the Commission formally directing PPL to transfer the electric power from PPL to Blakely.  The rate which Blakely charges for electric service is not relevant to whether the Commission should issue such an order.  On the other hand, it is reasonable for PPL to inquire about whether the affected customers have been advised that Blakely is trying to acquire them from PPL or that those customers would even want to switch to Blakely’s service.  Those are relevant questions to ask, as discussed further below.  Asking about the rates Blakely charges for electric service, however, is irrelevant.  This is true in part because there may be reasons other than rates that would impact the decision of the affected customers if they are given the option to switch.  

		PPL’s motion with regard to this interrogatory will be denied.

	Interrogatory No. 6

In its sixth interrogatory, PPL asked: “Please state whether the Borough has informed any of the eight customers that it is attempting to have them switch from PPL Electric’s electric distribution service to the Borough’s electric distribution service.  Please provide copies of all documents, correspondence, and notes relied upon by you in responding to this interrogatory, including any correspondence related to the Borough’s request that the Borough sent to or received from any of the eight customers.”  In its motion to compel, PPL argued that the eight customers in question are entitled to due process because the relief that Blakely is requesting will materially affect the electric service received by these customers which may result in them paying higher rates.  PPL argued that it is entitled to discovery of any notifications Blakely has provided to these customers.

		PPL’s motion with regard to this interrogatory will be granted.  As noted above, it is relevant and likely to lead to the discovery of admissible evidence whether Blakely has informed any of the eight affected customers that it is attempting to have them switch from PPL’s electric distribution service to Blakely’s electric distribution service.  This is precisely the relief that Blakely requested in its complaint and, therefore, interrogatory Set I-6 is directly relevant to whether the relief requested is feasible and is likely to lead to the discovery of admissible evidence.  Furthermore, interrogatory Set I-6 is not sought in bad faith, unreasonable annoying, embarrassing, oppressive or burdensome and does not relate to a matter which is privileged or would require an unreasonable investigation.  Therefore, it is discoverable and PPL’s motion to compel with regard to this interrogatory will be granted.  

PPL is advised, however, that it does not represent the eight affected customers as their legal counsel.  To the extent that the eight affected customers would like legal representation in this proceeding, an attorney will be required to enter his or her appearance on their behalf, either individually or collectively.  In addition, these customers will need to be provided notice and an opportunity to be heard to the extent that their substantive rights are affected.

		As such, PPL’s motion with regard to interrogatory I-6 will be granted.



	Interrogatory No. 7

In its seventh interrogatory, PPL asked: “Please state how long the Borough has known that PPL Electric has been providing electric distribution service to these eight customers.  Please provide copies of all documents, correspondence, and notes relied upon by you in responding to this interrogatory.”  In its motion to compel, PPL argued that this information is directly related to its affirmative defense of laches.

		PPL’s motion with regard to this interrogatory will be granted.  The answer to interrogatory I-7 is relevant to Blakely’s assertion in its complaint that PPL is currently supplying electric service to the eight affected customers and is likely to lead to the discovery of admissible evidence regarding this issue.  PPL is entitled to investigate the averments made by Blakely in its complaint so that it can adequately prepare its defense and the information sought in interrogatory Set I-7 provides an additional understanding of Blakely’s averment in its complaint.  In addition, interrogatory Set I-7 does not qualify for any of the reasons why discovery is not admissible.  

Finally, interrogatory Set I-7 is similar to interrogatory Set I-4 which seeks information regarding when Blakely began providing electric distribution service to customers, with two distinctions.  First, Set I-4 pertains to when Blakely began providing service whereas Set I-7 pertains to when PPL began providing service.  Second, Set I-4 seeks the “exact date” that Blakely began providing such service whereas Set I-7 only asks for “how long.”  Interrogatory Set I-7, therefore, is not unreasonably annoying, oppressive or burdensome since it only asks for the more general “how long” has Blakely known that PPL has been providing service to these eight customers.  This answer is less burdensome then finding an exact date forty years ago.

As such, PPL’s motion to compel with regard to interrogatory Set I-7 is granted.



	Interrogatory No. 8

		In its eighth interrogatory, PPL referenced a portion of Blakely’s formal complaint and Blakely’s answer to PPL’s preliminary objection that “the Borough has the ability to provide their own facilities of the said electric” and asked:

0. Please describe in detail how the Borough will extend its electric distribution facilities to interconnect with and serve the eight customers identified in Formal Complaint.
0. Please provide copies of any engineering studies and analyses for the extensions of facilities described in response to subpart (a).
0. Please provide copies of any other documents, correspondence, and notes relied upon by you in responding to this interrogatory.

In its motion to compel, PPL argued that, if Blakely is incapable of providing electric service to the eight customers, then its requested relief should not be granted.

		PPL’s motion with regard to this interrogatory will be granted.  Similar to interrogatory Set I-6, the information sought in interrogatory Set I-8 pertains to the relief requested by Blakely in its formal complaint.  It is relevant to Blakely’s request to have the Commission order PPL to transfer the eight affected customers to Blakely to know whether Blakely has the ability to provide service to those customers.  The information sought in interrogatory Set I-8 tends to establish a material fact or make a material fact more or less probable and is therefore relevant.  

However, PPL’s motion will be granted only to the extent that it does not cause any unreasonable annoyance, burden or expense for Blakely to answer.  For example, interrogatory Set I-8(b) requests copies of engineering studies and analyses for the extension of any facilities that Blakely will use to provide service to the eight affected customers.  While this may be relevant to Blakely’s request to provide service to these customers, Blakely will not be required as part of this order to provide any engineering studies or analyses that are unreasonably annoying, burdensome or expensive.  That is, Blakely will not be required at this time to initiate any such studies or analyses but will be required to provide any studies or analyses that are already within its possession.

Therefore, PPL’s motion to compel will be granted with regard to interrogatory I-8 consistent with the above discussion.

	Interrogatory No. 9

		In its ninth interrogatory, PPL referenced a portion of Blakely’s answer to PPL’s preliminary objection and asked:

0. Is the “local service area” the same as the Borough’s municipal boundaries?  If not, please provide a metes and bounds description of the “local service area.”
0. Please provide a map of the Borough’s “local service area.”
0. Please provide a map of the Borough’s municipal boundaries.
0. Does the Borough provide electric service to customers located outside of the “local service area”?  If so, please state where those customers are generally located and provide the number of customers by classification (e.g., residential, commercial, industrial) that the Borough serves outside of its local service area. 
0. Does the Borough provide electric service to customers located outside of its municipal boundaries?  If so, please state where those customers are generally located and provide the number of customers by classification (e.g., residential, commercial, industrial) that the Borough serves outside of its municipal boundaries. 

In its motion to compel, PPL argued that the information in this interrogatory is needed to determine whether the eight customers can be served by Blakely and Blakely’s claim that it is a public utility and an electric distribution company for its local service area.  PPL added that determining where Blakely serves is critical to determining whether Blakely is a public utility or that it should be subject to the Commission’s jurisdiction.

		PPL’s motion with regard to this interrogatory will be granted.  Similar to interrogatories Set I-6 and I-8, the information sought in interrogatory Set I-9 also pertains to the relief requested by Blakely in its formal complaint and whether Blakely is in fact capable of providing the relief request if given the opportunity to do so.  The information sought in interrogatory Set I-9 tends to establish a material fact or make a material fact more or less probable and is therefore relevant.  

Again, however, PPL’s motion with regard to interrogatory Set I-9 will be granted only to the extent that it does not cause any unreasonable annoyance, burden or expense for Blakely to answer.  For example, for purposes of adjudicating the complaint, it is likely unreasonably burdensome, annoying or oppressive to provide a metes and bounds description of the local service area when a general description of the local service area would suffice.  While this may be relevant to Blakely’s request to provide service to these customers, Blakely will not be required as part of this order to provide a metes and bounds description of its local service area.  

Therefore, PPL’s motion to compel will be granted with regard to interrogatory I-9 consistent with the above discussion.

	Interrogatory No. 10

		In its tenth interrogatory, PPL referenced Blakely’s statement in its complaint that it “has attempted to work with PPL to have that electric power transferred to the Borough of Blakely and PPL has refused” and asked: 

0. Please provide all non-privileged documents, notes, memoranda, correspondence, internal communications, writings, etc. in the Borough’s possession that are related to the Borough’s request to have the Company transfer these customers to the Borough.
0. Please provide all non-privileged documents, notes, memoranda, correspondence, internal communications, writings, etc. in the Borough’s possession that are related to the Company’s refusal of the Borough’s request to have the Company transfer these customers to the Borough.

In its motion to compel, PPL argued that the interrogatory seeks to establish the credibility of Blakely’s averment and that the response to this interrogatory may lead to the discovery of other admissible evidence.  PPL noted that it responded to substantially similar interrogatories propounded by Blakely.

		PPL’s motion with regard to this interrogatory will be granted.  PPL is correct that Blakely averred in its complaint that it “has attempted to work with PPL to have that electric power transferred to the Borough of Blakely and PPL has refused.”  PPL is entitled to explore this averment in discovery so that it can prepare an adequate response.  The information tends to establish a material fact or make a fact at issue more or less probably and is therefore relevant.  Likewise, the information sought in interrogatory Set I-10 is not sought in bad faith, or would not be unreasonably annoying, embarrassing, oppressive, burdensome or expensive.  Nor would the information sought in interrogatory Set I-10 require Blakely to make an unreasonable investigation.  In fact, interrogatory Set I-10 specifically excludes information that is privileged. 

		Therefore, PPL’s motion with regard to interrogatory Set I-10 is granted.

Conclusion

In conclusion, the motion to compel filed by PPL seeking to compel Blakely to answer its Set I interrogatories will be granted in part and denied in part consistent with the above discussion.  The standard for discovery is broad, and broader than the standard used for the admission of evidence at a hearing.  In this case, Blakely has not filed an answer to PPL’s motion to compel.  Nonetheless, however, some of the interrogatories contained in PPL Set I are outside the bounds of discovery and Blakely will not be compelled to answer.  Blakely will otherwise be required to provide answers that are responsive to PPL’s interrogatories as discussed above.  Furthermore, it is noted that PPL has made a request for sanctions as part of its motion.  Blakely is advised that it may be sanctioned to the extent that it fails to comply with this order, consistent with the Commission’s regulations.

ORDER

		THEREFORE,

		IT IS ORDERED:

1. That the motion to compel responses to interrogatories and requests for production of documents propounded by PPL Electric Utilities Corporation on the Borough of Blakely – Set I, dated October 11, 2019, is granted in part and denied in part, consistent with the above discussion.

1. That the complaint filed by Borough of Blakely on May 31, 2019 against PPL Electric Utilities Corporation proceed to a hearing on November 14, 2019, as scheduled.


Date:	October 28, 2019			/s/			
		Joel H. Cheskis
		Deputy Chief Administrative Law Judge
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