BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Pamela Scott						:
							:
	v.						:		C-2018-3004042
							:
Duquesne Light Company				:



					INTERIM ORDER
GRANTING IN PART, RESPONDENT’S MOTION TO PRECLUDE WITNESSES IDENTIFIED IN COMPLAINANT’S LIST OF POTENTIAL WITNESSES FROM TESTIFYING

[bookmark: _GoBack]An Interim Order was entered on November 8, 2018, amending the litigation schedule in this proceeding.

On April 13, 2019, Complainant filed her Status Report, and on April 15, 2019, Respondent filed a Status Report as well.  It appeared from the Respondent’s Status report that the Complainant had not identified her witnesses, to include fact and expert witnesses.  Accordingly, Complainant’s deadline to identify her fact and expert witnesses was extended by Interim Order entered on July 23, 2019, until August 16, 2019.  

On July 23, 2019, an Interim Order was entered revising the litigation schedule in this proceeding.  Ordering paragraph number 3 provided for the filing of a Status Report in anticipation of a hearing in this matter to be scheduled for November of 2019.  Based upon information received from the Parties, the Parties were advised that the evidentiary hearing in this matter may require two days to complete.  Accordingly, the evidentiary hearing shall be schedule for two consecutive days in January of 2020.

On September 25, 2019, an Interim Order was entered revising the litigation schedule.  The Order provided, in part, that discovery would be completed on or before October 1, 2019.
On September 30, 2019, Respondent filed a Motion to Compel Discovery Responses (Motion to Compel) and a Motion to Preclude Witnesses Identified in Complainants List of Potential Witnesses from Testifying (Motion to Preclude Witnesses). 

On October 10, 2019, Complainant filed a Certificate of Service indicating service upon Respondent of Complainants Supplemental Answers to Duquesne Light Company’s First set of Discovery Requests directed to Complainant on September 26, 2019.

On October 16, 2019, an Interim Order was entered denying the Motion to Compel Discovery Responses filed by Respondent on September 30, 2019, without prejudice, as moot, based upon the Certificate of Service filed by Complainant on October 10, 2019.  The Interim Order further provided that in the event Complainant failed to provide Respondent with full and complete responses to its Discovery Requests, Respondent shall file a new or Supplemental Motion to Compel on or before October 31, 2019, and any response from Complainant shall be filed on or before November 7, 2019.  

On October 22, 2019, the undersigned Presiding Officer received Complainant’s Answer to Respondent’s Motion to Compel Discovery Responses and to Preclude Witnesses identified in Complainant’s List of Potential Witnesses From Testifying, which was dated October 19, 2019.  

The Motion to Preclude Witnesses identified in Complainant’s List of Potential Witnesses From Testifying at the evidentiary hearing will be addressed in this Order.

Respondent seeks to preclude Complainant from presenting testimony from the following fact witnesses, Attorney Thomas L. Stevenson; Linda Kurtz; State Senator Scott E. Hutchinson; State Representative Kerry Benninghoff; State Representative Stanley E. Saylor; and Dr. Robert Sturges Jr.  Respondent also seeks to preclude Complainant from presenting testimony from the following proposed witnesses,	Dr. David C. Mowery; Dr. M. Granger Morgan; and Joshua Hart.  Respondent requests that if any of Complainant’s proposed experts are permitted to testify, that Complainant be compelled to provide full and complete responses to Respondent’s Discovery Request Nos. 22, 23 and 24 for each such expert within 15 days from the entry of the order disposing of Respondent’s motion.

Complainant filed a Formal Complaint with the Commission dated August 15, 2018, against Respondent alleging, inter alia, that Respondent was threatening to shut off electric service because she does not want a smart meter installed on her house.  Complainant averred that she does not agree to the installation of a smart meter on her home and requested an exemption because smart meters cause adverse health conditions to her.    

As relief, Complainant requested that the Commission not allow Respondent to terminate her service until this dispute is resolved due to the misinterpretation of state law or until a state law is specifically passed to specifically allow opt-out from smart meter programs.  
        
Respondent averred that Attorney Thomas L. Stevenson should be precluded from testifying because his purported testimony about an alleged power surge in Complainant’s neighborhood roughly 17 years ago was previously ruled to be outside the scope of discovery and is irrelevant for purposes of the hearing.  The witness would also offer testimony about information and/or misinformation that Duquesne Light purportedly provided regarding the surge, in the Markham neighborhood circa 2002.  Complainant asserted that he should be permitted to testify so as to provide historical evidence supporting Complainant’s contention that Duquesne Light has a history of engaging in falsehoods and disinformation that violate Respondent’s obligation to provide reasonable service.  Complainant asserted that Respondent promulgated falsehoods and paid money to neighbors in exchange for them to stop asking questions or seek compensation for damages beyond the small amount offered by Duquesne Light.  Based upon the circumstances and a review of the filings in this proceeding, the proposed testimony of Thomas L. Stevenson is not relevant to the claims advanced in this proceeding and the Motion to Preclude his proposed testimony will be granted.

Respondent argues that Linda Kurtz should be precluded from testifying because she, as a fact witness, cannot testify about the “adverse health effects from smart meter installations” and her testimony is based entirely on hearsay.  Respondent asserted that Linda Kurtz plans to offer opinion testimony on matters that involve scientific, technical, or other specialized knowledge beyond that possessed by the average lay person.  In addition, Respondent asserted that Complainant produced no documents or information that Kurtz has any personalized knowledge of Complainant’s health or medical conditions, even though Respondent requested this information.  

Complainant argued that Linda Kurtz is well-versed in facts within her knowledge about the dirty electricity and radio frequency issues in consumers’ residences associated with smart meters and that her testimony does not involve scientific, technical, or other specialized knowledge beyond that possessed by the average lay person.  Complainant further asserts that the testimony of Linda Kurtz would be based on her personal knowledge and experiences that she has observed in the course of her extensive research and experience regarding smart meter installations.  Complainant did not address Respondents argument that Complainant produced no documents or information that Kurtz has any personalized knowledge of Complainant’s health or medical conditions, even though Respondent requested this information.  The specific proposed testimony of Linda Kurtz and the extent of discovery conducted regarding this potential witness is not clear based upon the filings of the Parties.  Based upon the circumstances and a review of the filings in this proceeding, the Motion will be denied at this stage as premature, and in the event, Complainant offers testimony from Linda Kurtz at the hearing, Respondent may challenge the competency of the witness at that time.  This ruling should not be construed as a ruling that Linda Kurtz may testify at the evidentiary hearing, an issue that will be decided at the hearing in the event the witness is called to testify.  

Respondent also seeks to preclude Complainant from presenting testimony from fact witnesses State Senator Scott E. Hutchinson, State Representative Kerry Benninghoff and State Representative Stanley E. Saylor.  Respondent argues that the witnesses plan to testify only about Act 129’s legislative intent which may not be considered as the Commission has repeatedly held that Act 129 is unambiguous and that customers cannot opt-out of receiving a smart meter.  

Respondent further argues that even if the legislative intent or history of Act 129 could be considered, the witnesses should be precluded from testifying because post-act legislative history is not a legitimate tool of statutory interpretation.  

Complainant asserted that Act 129 is unambiguous in that it created an opt-in provision and that there is nothing in Act 129 that prohibits opt-outs.  Complainant further asserted that the witnesses would testify regarding what the legislature did, not what a single legislator thought the legislation did.   

The Parties both assert that Act 129 is unambiguous.  Based upon the agreement of the Parties on that issue, and the authority cited in the Motion filed by Respondent, the proposed testimony of State Senator Scott E. Hutchinson, State Representative Kerry Benninghoff and State Representative Stanley E. Saylor is not relevant to the claims advanced in this proceeding and the Motion to Preclude their proposed testimony will be granted.

Respondent also seeks to preclude Complainant from presenting testimony from Dr. Robert Sturges Jr.  Respondent argued that Complainant intends to call Dr. Sturges as a fact witness to testify as to whether the wiring of the 1938-vintage Property would be compromised by installation of the smart meter.  Respondent argued this testimony would be beyond the scope of the Formal Complaint.  Complainant asserted that the testimony of Dr. Sturges is well within the scope of the Formal Complaint.  Complainant contends that overloaded wires and house fires are capable of very damaging health effects, and as such are includable as an: “adverse health condition” in the Formal Complaint.  Under the circumstances, the proposed testimony from Dr. Robert Sturges Jr., is beyond the scope of the Formal Complaint and the Motion to Preclude his proposed testimony will be granted.

Finally, Respondent argues that Dr. David C. Mowery and Dr. M. Granger Morgan should be precluded from testifying as expert witnesses as their purported testimony about the inadvisability of mandating smart meters as a condition of electric service is irrelevant to the matters at issue, and that Complainant failed to produce expert reports or a written summary of their testimony to Duquesne Light.  Respondent argued the proposed witnesses should be precluded from testifying because their purported testimony about the inadvisability of mandating smart meters as a condition of electric service is irrelevant to the matters at issue.  Respondent asserted that their testimony should be precluded because Complainant failed to provide a summary of the grounds for their expert opinions and did not produce expert reports.

Complainant asserted that the testimony should be permitted because their purported testimony about the inadvisability of mandating smart meters as a condition of electric service is relevant to the matters at issue.  Complainant asserted that, as public policy experts, they can address the foibles of creating policy, rules, orders, regulations, and tariffs based on misinterpretation of a statute as well as the lack of legal standing to do so.  In addition, Complainant asserted that she did not fail to provide a summary of the grounds for their expert opinions.  

The proposed expert testimony of Dr. David C. Mowery and Dr. M. Granger Morgan regarding inadvisability of mandating smart meters as a condition of electric service is irrelevant to the instant proceeding and the Motion to Preclude their testimony will be granted

Accordingly, the following order will be entered.

AND NOW, THEREFORE,

IT IS ORDERED:

1. That the Motion to Preclude Witnesses Identified in Complainant’s List of Potential Witnesses From Testifying at the Evidentiary Hearing is granted in part, and denied in part, without prejudice, as set forth in the ordering paragraphs below.

2. That the proposed testimony of Thomas L. Stevenson is not relevant to the claims advanced in this proceeding and the Motion to Preclude his proposed testimony is granted.  

3. That the Motion to Preclude the proposed testimony of Linda Kurtz will be denied at this stage of the proceeding as premature, and in the event, Complainant offers testimony from Linda Kurtz at the hearing, Respondent may challenge the competency of the witness at that time.  This ruling should not be construed by any Party as a ruling as to the admissibility of the proposed testimony of Linda Kurtz at the evidentiary hearing in this proceeding.  

4. That the proposed testimony of State Senator Scott E. Hutchinson, State Representative Kerry Benninghoff and State Representative Stanley E. Saylor is not relevant to the claims advanced in this proceeding and the Motion to Preclude their proposed testimony is granted.  

5. That the proposed testimony from Dr. Robert Sturges Jr., is beyond the scope of the Formal Complaint and the Motion to Preclude his proposed testimony is granted.  

6. That the proposed expert testimony of Dr. David C. Mowery and Dr. M. Granger Morgan regarding inadvisability of mandating smart meters as a condition of electric service is irrelevant to the instant proceeding and the Motion to Preclude their testimony is granted.


Date:  October 28, 2019							/s/			
								Jeffrey A. Watson
								Administrative Law Judge
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