BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Agnes and Steve Atuahene				:
							:
	v.						:		C-2019-3012904									:
PECO Energy Company and AEP Energy Inc.	:



INTERIM ORDER DENYING RESPONDENT’S
MOTION TO DISMISS

HISTORY

On September 12, 2019, Agnes and Steve Atuahene (Complainants) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (PUC or Commission) against PECO Energy Company (PECO or Company) and AEP Energy Inc. (AEP), collectively Respondents.  The Complainants alleged: (1) the utility is threatening to shut of Complainants’ service or has already shut off service; (2) the problem with meter and equipment; (3) the contract with AEP was obtained fraudulently; (4) the amounts billed as transfers for service at other properties violate Complainants’ due process rights; and (5) AEP conspired with PECO to extort monies from the Complainants.

The Complainants requested that the Commission: (1) give Complainants sufficient time to investigate; (2) investigate functionality of meter and equipment for billing accuracy; and (3) investigate business practices of Respondents.
 
The Complaint was electronically served (eServed or eService) by the Commission’s Secretary on September 13, 2019, per the audit history of the docket.  The eService is pursuant to the waiver of Section 702 program, under which the Respondent waives the service requirements in 66 Pa.C.S. § 702. 
  
On October 3, 2019, Angela Lorenz, Esquire, counsel for PECO, filed an Answer to the Complaint which denied all material allegations.  The Answer asserted the Complaint is an appeal of a decision by the Commission’s Bureau of Consumer Services (BCS) at Case No. 003677045 wherein BCS determined that the Complainants are responsible for an outstanding balance and has a valid account with AEP.  PECO requested that the Commission dismiss the Complaint.

On October 7, 2019, F. Mitchell Dutton, Esquire, counsel for AEP, Filed an Answer to the Complaint and a Motion to Dismiss (Motion) the Complaint for failure to state a claim upon which relief can be granted.  In the Answer, AEP denied any fraud in the enrollment or renewal of the Complainants’ electric service account.  AEP further asserted insufficient information on the other matter asserted in the Complaint.  In the Motion, AEP asserted that the Complainants’ service account was enrolled and renewed in a contract in compliance with rules procedure and regulations of the Commission.  AEP asserted that any allegation that the AEP service was without notice and unauthorized by the Complainants or slammed is without merit, and therefore, Complaint against AEP should be dismissed.

Pursuant to Title 52 of the Pennsylvania Code (Commission regulations) Section 5.101(f)(1), 52 Pa.Code § 5.101(f)(1), an answer to the Motion is to be filed within 10 days of when the Motion was served, infra, at 4.  In the instant case, an answer was to be filed on or before October 17, 2019.   There is no record of an answer filed to the Motion.

This matter is ripe for ruling.	For the reasons set below, the undersigned concludes that the Motion should be denied as it does not comply with Commission regulations.  Consequently, this matter remains scheduled for hearing.

DISCUSSION

The Commission’s Rules of Administrative Practice and Procedure (Rules), 52 Pa.Code Chapters 1, 3 and 5, provide for the filing of preliminary objections.  52 Pa.Code 
§ 5.101.  Commission preliminary objection practice is comparable to Pennsylvania 
civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18,1994).  

In its Motion, AEP averred the legal insufficiency of the Complaint contending that the Complaint fails to state a claim upon which relief can be granted regarding AEP.  AEP requests that the Complaint be dismissed regarding AEP as a party.

In civil practice, a preliminary objection based on legal insufficiency is referred to as a demurrer.  Preliminary objections in the form of a demurrer are sustained only in cases which are free and clear of doubt and where dismissal is clearly warranted by the record.  Community Life Support Systems, Inc., et al. v. Commonwealth of Pennsylvania, 689 A.2d 1014, 1017 (Pa.Cmwlth. 1997).  Any doubt must be resolved in favor of overruling a demurrer.  Id.; see also, Hoffman v. Misericordia Hospital of Philadelphia, 439 Pa. 501, 267 A.2d 867 (1970) (“the question presented by the demurrer is whether on the facts averred, the law states with certainty that no recovery is possible”).  

A Complaint is a pleading.  See 52 Pa.Code § 5.1(a)(2).  52 Pa.Code § 5.1(b) states, “A pleading except a preliminary objection may be subject to a preliminary objection as set forth in § 5.101 (relating to preliminary objections).” 

		A preliminary objection seeking dismissal of a complaint, in whole or in part, will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  The moving party may not rely on its own factual assertions but must accept for the purpose of disposition of the motion, all well-pleaded material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pa., 507 Pa. 360, 490 A.2d 402 (1985).  Therefore, in ruling on a preliminary objection, the Commission must assume, for decisional purposes only, that the factual allegations of the complaint are true.  Id.  The motion will be granted only if the moving party prevails as a matter of law.  Rok v. Flaherty, 106 Pa.Cmwlth. 570, 527 A.2d 211 (1987).  Any doubt must be resolved in favor of the non-moving party.  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053 (Pa.Cmwlth. 2003).

The Motion was filed in response to a pleading, the Complaint.  The Motion asserted that the pleading fails to state a claim upon which relief can be granted against AEP, which means the Complaint is legally deficient.  This is specifically recognized by 52 Pa.Code 5.101(a)(4), infra.  52 Pa.Code § 5.103(a) regarding scope and content of motions states, “A request may be made by motion for relief desired, except as may be otherwise expressly provided in this chapter and Chapters 1 and 3…” (emphasis added).  Because 52 Pa.Code 5.101(a)(4) expressly provides for the assertion of AEP, which is that the Complaint fails to state a claim upon which relief can be granted, any pleading filed under Section 5.103(a) of the Commission’s regulations is not appropriate.  Consequently, the Motion will be treated as a Preliminary Objection under 52 Pa.Code § 5.101.  

52 Pa.Code § 5.101, preliminary objections, states, in relevant part,

(a)  Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections. Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following: 
   (1)  Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding. 
   (2)  Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter. 
   (3)  Insufficient specificity of a pleading. 
   (4)  Legal insufficiency of a pleading. 
   (5)  Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action. 
   (6)  Pendency of a prior proceeding or agreement for alternative dispute resolution. 
   (7)  Standing of a party to participate in the proceeding. 
(b)  Notice to plead. A preliminary objection must contain a notice to plead which states that an answer to the objection shall be filed within 10 days of the date of service of the objection. 
(c)  General rule. Preliminary objections shall be raised at one time. The preliminary objections must be set forth in numbered paragraphs, state with specificity the legal and factual grounds relied upon and may be inconsistent. Two or more preliminary objections may be raised in one pleading. 
(d)  Time for filing and form. Preliminary objections shall be filed as a separate document and within the same 20 days provided for in § 5.61 (relating to answers to complaints, petitions, motions and preliminary objections). Except as provided for in subsection (e), the filing of preliminary objections may not eliminate the requirement to file an answer to the complaint or other initiating pleading. 
(e)  Preliminary objection regarding insufficient specificity. 
   (1)  If a preliminary objection regarding insufficient specificity in a pleading is filed, an answer is not required until further directed by the presiding officer or the Commission. 
   (2)  When an amended pleading is filed in response to a preliminary objection alleging insufficient specificity in a pleading, the preliminary motion will be deemed to be moot in accordance with § 5.91 (relating to amendment of pleadings generally). 
(f)  Answer to a preliminary objection. 
   (1)  Time for filing. An answer to a preliminary objection may be filed within 10 days of date of service. 
   (2)  Form. The answer must be in writing and in numbered paragraphs to correspond with the preliminary objection and address the legal and factual grounds relied on in the preliminary objection. 
(g)  Decision by presiding officer. A preliminary objection will be decided within 30 days of the assignment of the preliminary objection to the presiding officer. 

The Motion was filed on October 7, 2019.  Pursuant to 52 Pa.Code 5.101(a) a notice to plead must be contained in the motion.  52 Pa.Code 5.101(b) states, “A preliminary objection must contain a notice to plead which states that an answer to the objection shall be filed within 10 days of the date of service of the objection.”  The instant Motion does not contain such notice.[footnoteRef:1] [1:  	52 Pa.Code § 5.103(b) states, in relevant part, “Written motions must contain a notice which states that a responsive pleading shall be filed within 20 days of the date of service on the motion.”  If the undersigned would treat the AEP filing dated October 7, 2019, as a motion under Section 5.103(b), the matter would still be a defective pleading because it lacks the required content. ] 


The Motion fails because it does not comply with the Commission regulations at 52 Pa.Code § 5.101(a)&(b).
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THEREFORE,

IT IS ORDERED:

1. That the Motion to Dismiss the formal Complaint of Agnes and Steve Atuahene filed by F. Mitchell Dutton, Esquire, on behalf of AEP Energy, Inc. at Docket No. C-2019-3012904 is denied.

1. That the initial hearing remains as scheduled. 


Date: October 28, 2019 		/s/					
		Angela T. Jones 
		Administrative Law Judge
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