BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Lipsoss Corp Constructors				:
							:
	v.						:		C-2019-3012350
							:
Duquesne Light Company				:



FIRST INTERIM ORDER
DENYING RESPONDENT’S PRELIMINARY OBJECTIONS

Before
Katrina L. Dunderdale
Administrative Law Judge

INTRODUCTION

		This Interim Order denies the Preliminary Objections of Duquesne Light Company.

HISTORY OF THE PROCEEDING

On August 8, 2019, Anastasios Smalis (Mr. Smalis) filed a formal complaint on behalf of Lipsoss Corp Constructors (Complainant or Lipsoss) and against Duquesne Light Company (Respondent or Duquesne Light) with the Pennsylvania Public Utility Commission (Commission).  Complainant alleged Respondent never obtained an easement or right of way from Lipsoss and, despite not having permission, Respondent had installed an electrical pole one (1) foot away from the service address which resulted in damage to the back wall.  In addition, Complainant alleged the location of the electrical pole made it impossible to erect scaffolding needed to repair the roof because the electric wires hang too close to the building.  Complainant asked the Commission to order Respondent to compensate Complainant for damage to the building due to the installation location of Respondent’s pole and wires.  

On August 27, 2019 and again on September 5, 2019, Complainant filed additional information.  These documents were returned to Complainant from the Commission by Secretarial Letter on September 23, 2019 because the filings lacked an original signature.[footnoteRef:1]   [1:  	On September 23, 2019, the Secretary’s Bureau returned the following three filings due to the lack of an original signature: Rebuttal Answers to Respondent Answer and New Matter to Formal Complaint; New Matter of Fraud and Abuse of Commission’s Regulation; and Response to Respondent’s Preliminary Objections.  On September 28, 2019, Lipsoss sent in signed copies of documents it previously submitted to the Secretary’s Bureau.
] 


On September 11, 2019, Respondent filed and served its Answer and New Matter (Answer), which was not endorsed with a Notice to Plead, and generally denied materially the allegations.  Respondent contended the same allegations were the subject of a civil complaint filed by Complainant in the Allegheny Court of Common Pleas, docketed at GD-19-009684, and which was served on Duquesne Light on August 2, 2019.  Respondent acknowledged the complaints concerned its electric distribution facilities located behind the service address, located at 4073 Liberty Avenue, Pittsburgh, Pennsylvania.  Duquesne Light also acknowledged it had not obtained an easement or right of way from Complainant but denied the company was required to do so, pursuant to 15 Pa.C.S.A. § 1511.  Respondent did not answer any of the allegations relating to the location of the electrical wires relative to the roof and back wall of the service address.

In New Matter, Duquesne Light requested the Commission deny the relief sought by Complainant and dismiss the formal complaint with prejudice if Complainant failed to obtain legal counsel by a date certain.  Respondent averred Complainant is a business corporation which is not represented by counsel.  Respondent acknowledged the formal complaint names an attorney as a representative of the corporation, but Duquesne Light alleged that attorney denied representing Complainant in this proceeding.    

Also on September 11, 2019, Respondent filed and served Preliminary Objections which were endorsed with a Notice to Plead, pursuant to 52 Pa.Code § 5.101(a).  Respondent requested that the formal complaint be dismissed with prejudice in its entirety because the Commission lacks legal authority and jurisdiction to hear the claims.  Respondent averred the formal complaint is rooted in the United States Constitution and regulations issued by the Occupational Health and Safety Administration (OSHA).  In addition, Respondent averred the Commission lacks the authority to award monetary damages as requested in the formal complaint.  Duquesne Light contended the formal complaint does not raise a violation of the Public Utility Code, Commission Order or regulation or any rule contained in Respondent’s tariff.  Respondent pointed out that the alleged violation concerns OSHA regulations and does not concern any violation over which the Commission has jurisdiction.  As a matter of law, Respondent contends the formal complaint is legally insufficient and should be dismissed.

On September 27, 2019, Complainant filed: a Petition for Extension of Time to Acquire Legal Counsel to Answer to Respondent’s Response to Respondent’s Preliminary Objections (Petition for Time #1); and Rebuttal Answers to Respondent’s Answer and New Matter to Formal Complaint (Rebuttal Answers #1).  Complainant contended the complaint proceeding docketed at GD-19-009684 in the Allegheny County Court of Common Pleas was withdrawn without prejudice and moved to the United States District Court for the Western District of Pennsylvania at Docket No. 19-1066.  Complainant noted the federal proceeding was dismissed.  Lipsoss contended Duquesne Light’s pole and wires are located less than 7 feet over the roof of the service address and the location of the distribution line is in violation of 52 Pa.Code 57.194.  Lipsoss requested an additional 30 days in which to obtain counsel.

On September 28, 2019, Complainant filed its Rebuttal Answers to Respondent’s Answer and New Matter to Formal Complaint (Rebuttal Answers #2) which included a response to Duquesne Light’s Preliminary Objections and copies of numerous documents.  Lipsoss averred the federal complaint had been dismissed and the Commission has subject matter jurisdiction to determine if Duquesne Light violated the Commission’s regulations when it installed bare wires too close to the roof of the subject address.  Lipsoss also indicated it mistakenly requested monetary compensation for damages.

On September 30, 2019, the Commission received three filings from Complainant: a Petition for Extension of Time to acquire Legal Counsel (Petition for Time #2); a Petition for an Extension of Time to Respond to Duquesne Light Company’s Preliminary Objections (Petition for Time #3); and a Petition for Allowance of Addendum No. 3 to Formal Complaint (Petition for Addendum).  In these various petitions, Complainant requested additional time in which to obtain legal counsel and contended in the Petition for Addendum that Duquesne Light’s pole and wires create a hazard that prevents Complainant from cutting down trees and developing Complainant’s property into townhouses.   

By Motion Judge Assignment Notice dated October 2, 2019, the Chief Administrative Law Judge assigned Respondent’s Preliminary Objections to the undersigned presiding officer for purposes of ruling on the Preliminary Objections.

On October 17, 2019, the Sommer Law Group PC; Brad N. Sommer, Esquire and Craig E. Maravich, Esquire filed an Entry of Appearance with the Commission on behalf of Lipsoss Corp Constructors.

On October 21, 2019, Duquesne Light filed Respondent’s Answer to Petition for Allowance of Addendum No. 3 to the Formal Complaint.  Respondent points out that there is no first or second addendum to the Formal Complaint and Duquesne Light did not receive any notice to plead from Complainant to any of the petitions or requests filed by Complainant after the date Respondent’s Preliminary Objections were filed.  Duquesne Light generally denied the allegations due to insufficient information and denied it has violated the Commission’s regulations.

DISCUSSION

		Preliminary objections, under the Commission’s regulations, are available to parties and allow for objections to be filed in response to any pleading except a motion or prior preliminary objections.  A party filing preliminary objections must include a notice to plead, must state specifically the legal and factual grounds relied upon and limit the objections to the following:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to Chapter 5, Title 52 of the Pennsylvania Code, or include scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.  

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7) Standing of a party to participate in the proceeding.
52 Pa.Code § 5.101(a).

		The party against whom preliminary objections are filed may file an answer to preliminary objections but the answer must be filed within ten days of the date when the preliminary objections are served.  52 Pa.Code § 5.101(f)(1).  Then the presiding officer will decide preliminary objections, within thirty days of the date the preliminary objection is assigned to the presiding officer.  52 Pa.Code § 5.101(g).

The moving party may not rely on its own factual assertions, but must accept, for the purposes of disposition of the preliminary objections, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.[footnoteRef:2]  Therefore, in ruling on preliminary objections, the Commission must assume, for decisional purposes only, that the factual allegations of the complaint are true.[footnoteRef:3]  Preliminary objections may be granted only if the moving party prevails as a matter of law.[footnoteRef:4]  Any doubt must be resolved in favor of the non‑moving party by refusing to sustain the preliminary objections.[footnoteRef:5]     [2:  	County of Allegheny v. Cmwlth. of Pa., 490 A.2d 402 (Pa. 1985).  
]  [3:  	Id.  
]  [4:  	Roc v. Flaherty, 527 A.2d 211 (Pa.Cmwlth. 1985).  
]  [5:  	Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa.Cmwlth. 2003) (citing, Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002).] 

The regulations permit Duquesne Light to file preliminary objections to dismiss a pleading for legal insufficiency.[footnoteRef:6]  The law requires Complainant to specify in the formal complaint an “act or thing done or admitted to be done or about to be done or admitted to be done by the Respondent in violation, or claimed violation, of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.”[footnoteRef:7]   [6:  	See 52 Pa.Code § 5.101(a); 66 Pa.C.S.A. § 703(a); Mulzet v. PPL Electric Utilities Corp., Docket No. C‑2013-2367132 (Initial Decision dated July 22, 2013).
]  [7:  	See 52 Pa.Code § 5.21(a); 66 Pa.C.S.A. § 701.
] 


The Commission has the discretion to “dismiss any complaint without hearing if, in its opinion, a hearing is not necessary in the public interest.”[footnoteRef:8]  A hearing is necessary only to resolve disputed questions of fact and, when the question presented is solely one of law, the Commission need not hold a hearing.[footnoteRef:9]  The public interest does not require a hearing in a case which would be a fruitless exercise and, therefore, not necessary or in the public interest.[footnoteRef:10] [8:  	66 Pa.C.S.A. § 703(b).  See also 52 Pa.Code § 5.21(d).  
]  [9:  	Lehigh Valley Power Committee v. Pa. Pub. Util. Comm’n, 128 Pa.Cmwlth. 259, 563 A.2d 548 (1989).  See also Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 154 Pa.Cmwlth. 21, 623 A.2d 6 (1993).
]  [10:  	Musisko v. Pennsylvania American Water Company, Docket No. C-2008-2061663 (Final Order entered May 13, 2009).
] 


Respondent’s Position

Duquesne Light averred the complaint should be dismissed as legally insufficient for three reasons.  First, Respondent averred the complaint does not allege violations of the Commission’s rules and/or regulations.  Respondent contended the complaint alleges only that Respondent violated the federal Occupational Safety and Health Administration (OSHA) regulations but did not aver any violation of the Public Utility code, Commission order or regulation or any rule contained within Duquesne Light’s Commission-approved tariff.  Second, Duquesne Light pointed out the Commission does not have jurisdiction over monetary damages and the Commission can only grant the relief specified as within its jurisdiction.  Lastly, Duquesne Light averred the Commission does not have subject matter jurisdiction over alleged violations of the Takings Clause of the Fifth Amendment to the U.S. Constitution.  Respondent pointed out that Lipsoss claimed the Takings Clause was violated because Duquesne Light did not obtain private property rights before installing and maintaining the distribution line behind the service address.  Respondent argued the Commission does not have jurisdiction to rule on a claim rooted in the United States Constitution.  Respondent averred the formal complaint did not specify a cause of action over which the Commission has jurisdiction or can grant relief even if all well‑pleaded facts are presumed to be true.  

Pursuant to 52 Pa.Code § 5.101(a)[footnoteRef:11], Duquesne Light contended the formal complaint should be dismissed.  Respondent argued Complainant’s formal complaint does not specify a cause of action upon which the Commission can grant relief even if all well-pleaded facts as alleged by Complainant are presumed to be true.  Respondent averred a dismissal here would promote judicial economy by avoiding a hearing where the Commission lacks any jurisdiction.[footnoteRef:12] [11:  	Pursuant to 52 Pa.Code § 5.101(a)(3) and § 5.101(a)(4), preliminary objections are available and may be granted due to “insufficient specificity of a pleading” or “legal insufficiency of a pleading.”  
]  [12:  	See 52 Pa.Code § 5.101(a); 66 Pa.C.S.A. § 703(a); Mulzet v. PPL Electric Utilities Corp., Docket No. C‑2013-2367132 (Initial Decision dated July 22, 2013).
] 


Complainant’s Position

		Complainant objected to the Preliminary Objections and averred it no longer seeks to enforce OSHA rules.  Lipsoss contended it set forth in its complaint and subsequent filings that it wants Duquesne Light to move the pole and wires or extend the length of the pole so the wires are not too close to the roofline of the service address.  Lipsoss argued it has obtained approved building plans to raise the height of the service address but the wires are in the way.  Furthermore, Lipsoss contended it cannot repair the damage to the roof because the necessary heavy equipment is not permitted to be that close to a live electric line.   



Conclusion

This case – on its face and when taken in the light most favorable to Complainant – involves two disputed questions of fact and law: whether Duquesne Light’s pole and electric wires are too close to the service address to permit safe ingress and egress for repair purposes and the lawful expansion of the building; and whether Duquesne Light provided safe and adequate customer service when it refused to move its pole and wires located at the back of the service address.      

Complainant alleges in the formal complaint that Duquesne Light is wrong to refuse to move the light pole or extend its wires farther above the service address.  Duquesne Light is correct that Complainant initially requested monetary damages, but Complainant has withdrawn the request for monetary damages.  Complainant contends it cannot fix the roof or remodel the structure into townhouses because the heavy equipment needed to add a floor to the service address and to repair the roof will be too close to the pole and wires.  Complainant contends the location of the wires have created an unsafe condition and should be moved.     

Complainant is entitled to have an opportunity to show that Duquesne Light violated the Public Utility Code and/or the Commission’s regulations when Duquesne Light refused to move the wires which allegedly overhang the service address.  It should be noted, however, that at the hearing Lipsoss will not be permitted to present any evidence about any property other than the service address referenced in the formal complaint: 4073 Liberty Avenue, Pittsburgh, Pennsylvania 15224.  

Accordingly, the preliminary objections of Duquesne Light will be denied.  An initial hearing will be scheduled at which Complainant will be permitted to present evidence on whether Duquesne Light committed any violation when it refused to move the pole and/or wires which allegedly overhang the service address at 4073 Liberty Avenue, Pittsburgh, Pennsylvania 15224.


CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties to this dispute.

2.	The Commission has jurisdiction over the subject matter of this dispute to the extent the complaint involves allegations of a failure by Respondent to provide Complainant with reasonable and adequate customer service, pursuant to 66 Pa.C.S.A. § 1501.

3. 	The formal complaint raises a claim that, if proven, would show Duquesne Light Company failed in some way to furnish and maintain adequate, efficient, safe and reasonable service and facilities, pursuant to 66 Pa.C.S.A. § 1501.  

4.	A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt and only if the moving party prevails as a matter of law.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979); and Roc v. Flaherty, 527 A.2d 211 (Pa.Cmwlth. 1985).

5.	Section 703 of the Public Utility Code, 66 Pa.C.S.A. § 703(b), provides that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing, is not necessary in the public interest.  

[bookmark: _GoBack]6.	A hearing in this matter is necessary in the public interest.








ORDER

THEREFORE,

IT IS ORDERED:

1.	That the Preliminary Objections filed by Duquesne Light Company in the formal complaint of Lipsoss Corp Constructors against Duquesne Light Company at Docket No. C-2019-3012350 are denied.

2. 	That the formal complaint of Lipsoss Corp Constructors against Duquesne Light Company at Docket No. C-2019-3012350 will proceed to an initial hearing on whether Respondent properly refused to move the pole and/or wires which allegedly overhang the service address at 4703 Liberty Avenue, Pittsburgh, Pennsylvania 15224.  


Date:  October 29, 2019							/s/			
								Katrina L. Dunderdale
								Administrative Law Judge
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