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:
ORDER GRANTING IN PART PRELIMINARY OBJECTIONS
This Order is issued under the authority conferred to presiding officers by the Commission’s procedural regulations at 52 Pa. Code § 5.101(g)

On July 17, 2019, Wayne L. Metz (Complainant) filed a formal Complaint with the Commission alleging that Pennsylvania Electric Company (Penelec) had provided inadequate service in that a Penelec transformer failed, causing a power surge that damaged equipment in Complainant’s residence.

On August 19, 2019, Penelec filed an Answer and New Matter to the Complaint as well as Preliminary Objections.  Both of Penelec’s filings were properly endorsed with a Notice to Plead; however, Complainant did not file an Answer to the New Matter or to the Preliminary Objections.

In its New Matter, Penelec asserted that it was not responsible for any alleged damage and that Penelec had at all times provided reasonable service to Complainant as required by Section 1501 of the Public Utility Code, 66 Pa. C.S. §1501.  The statute at Section1501 governs any allegations of unreasonable or inadequate service.  Pursuant to Section 1501, the Commission has original jurisdiction over the reasonableness and adequacy of public utility service.  Elkin v. Bell Telephone Co., 372 A.2d 1203 (Pa. Super. 1977) aff’d 420 A.2d 371 (Pa. 1977); Behrend v. Bell Telephone Co., 243 A.2d 346 (Pa. 1968).  As Penelec points out, as a general proposition, neither the Public Utility Code nor the Commission’s regulations require public utilities to provide constantly flawless service.  Section1501 does not require perfect service or the best possible service but does require public utilities to provide reasonable and adequate service.  Analytical Laboratory Services, Inc. v. Metropolitan Edison Co., Docket No. C-2006608 (Order entered December 21, 2007); Emerald Art Glass v. Duquesne Light Co., Docket No. C-00015494 (Order entered June 14, 2002); Re: Metropolitan Edison Co., 80 Pa. PUC 662 (1993).
Penelec also invoked Rule 21 of its tariff which limits Penelec’s liability for service interruptions and variations.  Penelec also pointed out that the Commission does not have the requisite statutory authority to award damages. Penelec asked that the Complaint be dismissed with prejudice.
In its Preliminary Objections, Penelec asked that the Complaint be dismissed because the Commission lacks subject matter jurisdiction to award damages.



The Commission's Rules of Administrative Practice and Procedure permit the filing of preliminary objections:

§ 5.101. Preliminary objections.
 
(a)
Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections. Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:  

(1)
Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2)
Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3)
Insufficient specificity of a pleading.

(4)
Legal insufficiency of a pleading.

(5)
Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6)
Pendency of a prior proceeding or agreement for alternative dispute resolution.
(7)  Standing of a party to participate in the proceeding.

52 Pa. Code § 5.101(a).



Commission procedure regarding the disposition of preliminary objections is similar to that utilized in Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).


In deciding preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the complainant, recovery or relief is possible. Dep't of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa.Cmwlth. 2003); P.J.S. v. Pa. State Ethics Comm'n, 669 A.2d 1105 (Pa.Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002).  All of the non-moving party's averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party. Ridge v. State Employees' Retirement Bd., 690 A.2d 1312 (Pa.Cmwlth. 1997).  Therefore, the primary focus is on whether, based on well-pleaded factual averments of the complainant, recovery or relief is possible.   
Penelec is correct as a matter of law that the Commission does not have the authority to award damages.  See Byer v. Peoples Natural Gas Co., 380 A.2d 383 (Pa. Super. 1977) (holding that the Commission does not have the authority to award damages); Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977) (holding that the Commission does not have the authority to award damages), DeFrancesco v. Western Pennsylvania Water Company, 499 Pa. 374, 453 A.2d 595 (1982); Elkin v. Bell of Pa., 491 Pa. 123, 420 A.2d 371 (1980).  Thus, Penelec’s Preliminary Objections are granted, in part.

The Complaint asks for damages as his requested relief.  Such relief cannot be granted even if it is established by a preponderance of the evidence that a utility did not provide reasonable and adequate service.  However, the allegation of unreasonable service does fall within Section 1501, which states, in pertinent part:

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission . . .


The quality of service issue raised by Complainant is within the Commission’s jurisdiction to hear and adjudicate though I note that in its Answer and New Matter Penelec unequivocally denied that it had failed to meet Section 1501’s “reasonableness” standard.  Whether that standard was met is a mixed question of law and fact.  Given that no Answer was filed to Penelec’s New Matter, this Complaint could be dismissed; however, I recognize that the Complainant is appearing pro se in this proceeding.  Traditionally, the Commission has been hesitant to rule unfavorably against pro se litigants (Complainants appearing on their own behalf) based on technical grounds. See, e.g., Destefano v. Peoples Natural Gas Company, 56 Pa. P.U.C. 489 (1982); Halpern v. The Bell Telephone Company of Pennsylvania, Docket No. C-00923950 (October 19, 1992); William Schlinder v. The Bell Telephone Company of Pennsylvania, Docket No. F-00161252 (March 26, 1993).  In the Commission’s view, it is in the public interest that all litigants, particularly pro se litigants, be afforded a meaningful opportunity to be heard.  Thus, this case will be set for hearing on the limited issue of Penelec’s compliance with the requirements of Section 1501.


Complainant should not misunderstand the nature of this hearing.  The burden of proof is not on Penelec to show that it complied with the requirements of the Act.  Section 332(a) of the Public Utility Code provides that the party seeking relief from the Commission (i.e. the Complainant) has the burden of proof.  66 Pa.C.S. § 332(a).  "Burden of proof" means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  As the party seeking relief from the Commission, Mr. Metz bears the burden of proof.



If a complainant establishes a prima facie case, the burden of going forward with the evidence shifts to the utility.  If a utility does not rebut that evidence, the complainant will prevail.  If the utility rebuts the complainant's evidence, the burden of going forward with the evidence shifts back to the complainant, who must rebut the utility's evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980) (Waldron).


The Complainant is advised that while a Commission Administrative Law Judge may sanction and/or impose a civil penalty on a utility if warranted, those funds will go to the state General Fund, not to Complainant.   As stated, this matter will be set for hearing.  I understand, though, that because the original Complaint asked solely for damages (which the Commission has no authority to award), the Complainant might not wish to pursue this matter before the Commission.  If that is the case, then he should advise me in writing, with a copy to counsel for Penelec, that he is withdrawing his Complaint.


THEREFORE,



IT IS ORDERED:



1.
That the Preliminary Objections filed by the Pennsylvania Electric Company at Docket No. C-2019-3011824 are granted, in part.



2.
That this matter will be set for hearing on the limited issue of reasonableness of service as stated, above.
DATE:
  October 30, 2019





/s/










Dennis J. Buckley







Administrative Law Judge
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