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OPINION AND ORDER


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Janice Denito Branagh (Ms. Branagh or the Complainant) filed on January 30, 2018, to the Initial Decision (Initial Decision or I.D.) of Administrative Law Judge (ALJ) Darlene D. Heep, served on January 12, 2018, in the above-captioned proceeding.  On February 12, 2018, PECO Energy Company (PECO or the Company) filed Replies to Exceptions.  For the reasons discussed below, we shall deny the Complainant’s Exceptions and adopt the Initial Decision of ALJ Heep, consistent with this Opinion and Order.
I.	Background 

This case involves an inquiry concerning the safety of the Complainant’s exposure to the level of radiofrequency (RF) fields, or electromagnetic fields (EMFs), from the advanced metering infrastructure (AMI) meter, or smart meter, that PECO proposes to install at the Complainant’s residence and use regularly to measure the Complainant’s electricity consumption.
 
PECO is an electric distribution company (EDC) subject to the jurisdiction of the Commission.  PECO furnishes, owns and maintains the meters in its distribution system.  See PECO’s Tariff Electric Pa. P.U.C. No. 5, Section 6.4 at 14; see also Section 14.1 at 22.

Act 129 of 2008 (Act 129 or Act), inter alia, amended Chapter 28 of the Public Utility Code (Code) and required EDCs with more than 100,000 customers to file smart meter technology procurement and installation plans for Commission approval and to furnish smart meter technology within its service territory in accordance with the provisions of the Act.  Section 2807(f) of the Code provides as follows:

(f) Smart Meter technology and time of use rates. 

(1) Within nine months after the effective date of this paragraph, electric distribution companies shall file a Smart Meter technology procurement and installation plan with the commission for approval.  The plan shall describe the Smart Meter technologies the electric distribution company proposes to install in accordance with paragraph (2). 

(2) Electric distribution companies shall furnish Smart Meter technology as follows: 

(i) Upon request from a customer that agrees to pay the cost of the Smart Meter at the time of the request.
(ii) In new building construction.

(iii) In accordance with a depreciation schedule not to exceed 15 years.

66 Pa. C.S. § 2807(f).  The General Assembly found that it was “in the public interest” to implement the measures set forth in Act 129 and that the universal installation of smart meters would enhance the “health, safety and prosperity” of Pennsylvania’s citizens through the “availability of adequate, reliable, affordable, efficient and environmentally sustainable electric service at the least cost.”  See H.B. 2200, 192d Gen. Assemb., Reg. Sess. (Pa. 2008).  

By Order entered in 2009, the Commission directed all EDCs subject to Act 129’s smart meter requirements, including PECO, to universally deploy smart meter technology within their respective service territories in the Commonwealth in accordance with a depreciation schedule not to exceed fifteen years and in accordance with other guidelines established therein.  See Smart Meter Procurement and Installation, Docket No. M-2009-2092655 (Implementation Order entered June 24, 2009) (Smart Meter Procurement and Installation Order).  PECO sought and obtained the Commission’s approval to complete the installation of AMI meters for substantially all customers within its service territory by the end of 2014.  See Petition of PECO Energy Company for Approval of its Smart Meter Universal Deployment Plan, Docket No. M-2009-2123944 (Order entered August 15, 2013); see also Petition of PECO Energy Company for Approval of its Smart Meter Technology Procurement and Installation Plan, Docket No. M-2009-2123944 (Order entered May 6, 2010).

II.	History of the Proceeding

On November 16, 2016, Ms. Branagh filed a Formal Complaint (Complaint) against PECO claiming that PECO was threatening to shut off or had already shut off her service.  In a hand-written statement, Ms. Branagh stated that she did not want an electric AMI meter, or smart meter, installed in her home due to health reasons.  Ms. Branagh also stated that PECO installed a gas smart meter against her wishes while she was at work.  Ms. Branagh indicated that she would like to keep her current electric automatic meter reading (AMR) meter until 2023-2024, averring that is the end of the fifteen-year period that was mandated for completion of smart meter installation and that she anticipates the legislature will provide an opt-out of smart meters in the future.  She also requested that her AMI gas meter module be removed.

On December 7, 2016, PECO filed an Answer with New Matter and Preliminary Objections.  In its Answer, PECO contended that it was required to install AMI, or smart meters, for all AMR meter customers by the end of 2014 and that the Company has the right to terminate service for failure of the customer to permit access to the meter.  In its New Matter, PECO asserted that Section 2807(f) of the Public Utility Code (Code), 66 Pa. C.S. § 2807(f), directed PECO and other EDCs to file smart meter procurement and installation plans with the Commission, and that PECO was seeking to comply with the installation plan already approved by the Commission.  PECO requested that the Commission dismiss the Complaint.

In its Preliminary Objections, PECO contended that the Complaint was legally insufficient under 52 Pa. Code § 5.101(a)(4).  PECO stated that the Company was 
installing smart meters in compliance with Act 129 and the Commission’s Order approving the Company’s Smart Meter procurement and installation plan.  PECO also stated that the Complainant may not opt out of smart meter installation and that she is subject to termination of service for refusing access to her meter and installation of a smart meter.  PECO argued that there were no genuine issues of material fact present and that the Company was entitled to judgment as a matter of law.  The Complainant did not file a response to the Preliminary Objections.

By Order dated March 1, 2017, ALJs Heep and Christopher P. Pell sustained the Preliminary Objections as far as the Complainant’s request for relief constituted a request for an opt-out of smart meter installation.  The ALJs found that there is no provision in the Code or the Commission’s Regulations or Orders that allows a PECO customer to opt out of smart meter installation.  The ALJs also scheduled a hearing to address whether installation of a smart meter at the Complainant’s residence, in consideration of her health concerns, constituted unsafe and unreasonable service in violation of Section 1501 of the Code, 66 Pa. C.S. § 1501.

An evidentiary hearing was held on June 6, 2017.  The Complainant appeared pro se, did not present any witnesses, and presented three exhibits that were admitted into the record.  PECO was represented by counsel and presented four witnesses and twenty-three exhibits that were admitted into the record.  The record was closed on October 5, 2017, on the Reply Briefs filing deadline.

On January 12, 2018, the Commission served the Initial Decision of ALJ Heep.[footnoteRef:1]  As previously noted, the Complainant filed Exceptions on January 30, 2018, and PECO filed Replies to Exceptions on February 12, 2018.   [1: 	 	The ALJ served both a Proprietary and Non-Proprietary Initial Decision in order to maintain confidentiality regarding the Complainant’s medical information.  We will cite to the Non-Proprietary Initial Decision herein, unless otherwise indicated, and we will not discuss the Complainant’s specific medical information.] 


By Opinion and Order entered February 28, 2019, the Commission held in abeyance our consideration of the Exceptions and Replies to Exceptions and remanded this matter to the Office of Administrative Law Judge for the limited purpose of addressing the pro hac vice admission of Thomas Watson, Esquire, counsel on behalf of PECO, in this proceeding.  
		PECO filed a Motion to Admit Counsel Pro Hac Vice (Motion) on March 1, 2019.  On March 18, 2019, Ms. Branagh filed an Objection to the Motion (Objection).  PECO filed a Reply to Objection on March 22, 2019.

		By Order dated April 11, 2019, the ALJ granted the Motion, finding, inter alia, that no good cause existed to deny the Motion.  The Exceptions and Replies thereto are now ripe for our consideration and disposition.

III.	Discussion

	Legal Standards

As a matter of law, to establish a legally sufficient claim, a complainant must show that the named utility is responsible or accountable for the problem described in the complaint in order to prevail.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  The offense must be a violation of the Public Utility Code (Code), a Commission Regulation or Order or a violation of a Commission-approved tariff.  66 Pa. C.S. § 701.

While Act 129 does not provide customers a general “opt-out” right from smart meter installation at a customer’s residence, a customer’s formal complaint that raises a claim under Section 1501 of the Code, 66 Pa. C.S. § 1501, related to the safety of a utility’s installation and use of a smart meter at the customer’s residence is legally sufficient to proceed to an evidentiary hearing before an ALJ.  See Maria Povacz v. PECO Energy Company, Docket No. C-2012-2317176 (Order entered January 24, 2013) (January 2013 Povacz Order); see also Susan Kreider v. PECO Energy Company, P‑2015-2495064 (Order entered January 28, 2016).  At an evidentiary hearing before the Commission, a complainant may prove his/her claim through the complainant’s own personal testimony and/or “the testimony of others as well as other evidence that goes to that issue.”   Romeo v. Pa. PUC, 154 A.3d 422, 430 (Pa. Cmwlth. 2017).

As the party seeking affirmative relief from the Commission, the complainant in a formal complaint proceeding has the burden of proof.  66 Pa. C.S. § 332(a).  The burden of proof is the “preponderance of the evidence” standard.  Suber v. Pennsylvania Comm’n on Crime and Deliquency, 885 A. 2d 678, 682 (Pa. Cmwlth. 2005) (Suber); Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992) (Lansberry); see also North American Coal Corp. v. Air Pollution Commission, 279 A.2d 356 (Pa. Cmwlth. 1971).  To establish a fact or claim by a preponderance of the evidence means to offer the greater weight of the evidence, or evidence that outweighs, or is more convincing than, by even the smallest amount, the probative value of the evidence presented by the other party.  See Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 48-49, 70 A.2d 854, 855 (1950).

The burden of proof is comprised of two distinct burdens:  the burden of production and the burden of persuasion.  Hurley v. Hurley, 2000 Pa. Super. 178, 754 A.2d 1283 (2000).  The burden of production, also called the burden of going forward with the evidence, determines which party must come forward with evidence to support a particular claim or defense.  Scott and Linda Moore v. National Fuel Gas Distribution, Docket No. C-2014-2458555 (Initial Decision issued May 11, 2015) (Moore).  The burden of production goes to the legal sufficiency of a party’s claim or affirmative defense.  See Id.  It may shift between the parties during a hearing.  A complainant may establish a prima facie case with circumstantial evidence.  See Milkie v. Pa. PUC, 768 A.2d 1217, 1220 (Pa. Cmwlth. 2001) (Milkie).  If a complainant introduces sufficient evidence to establish legal sufficiency of the claim, also called a prima facie case, the burden of production shifts to the utility to rebut the complainant’s evidence.  See Moore.

If the utility introduces evidence sufficient to balance the evidence introduced by the complainant, that is, evidence of co-equal value or weight, the complainant’s burden of proof has not been satisfied and the burden of going forward with the evidence shifts back to the complainant, who must provide some additional evidence favorable to the complainant’s claim.  See Milkie, 768 A.2d at 1220.; see also Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

[bookmark: _Hlk1639687]Having produced sufficient evidence to establish legal sufficiency of a claim, the party with the burden of proof must also carry the burden of persuasion to be entitled to a favorable ruling.  See Moore.  While the burden of production may shift back and forth during a proceeding, the burden of persuasion never shifts; it always remains on a complainant as the party seeking affirmative relief from the Commission.  See Milkie, 768 A.2d at 1220; see also, Riedel v. County of Allegheny, 633 A.2d 1325, 1328, n.11 (Pa. Cmwlth. 1993); see also, Burleson, 443 A.2d at 1375.  It is entirely possible for a party to carry the burden of production but not be entitled to a favorable ruling because the party did not carry the burden of persuasion.  See Moore.  In determining whether a complainant has met the burden of persuasion, the fact-finder[footnoteRef:2] may engage in determinations of credibility, may accept or reject testimony of any witness in whole or in part, and may accept or reject inferences from the evidence.  See Moore, citing Suber. [2: 	In formal complaint proceedings, the Commission, not the ALJ, is the ultimate fact-finder; it weighs the evidence and resolves conflicts in testimony.  When reviewing the initial decision of an ALJ, the Commission has all the powers that it would have had in making the initial decision except as to any limits that it may impose by notice or by rule.  Milkie, 768 A.2d at 1220, n. 7 (citing, inter alia, 66 Pa. C.S. § 335(a)).] 


Adjudications by the Commission must be supported by substantial evidence in the record.  2 Pa. C.S. § 704; Lansberry, 578 A.2d at 602.  Substantial evidence is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Consolidated Edison Company of New York v. National Labor Relations Board, 305 U.S. 197, 229, 59 S. Ct. 206, 217.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 166 A.2d 96 (Pa. Super. 1961); Murphy v. Comm. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

Pursuant to Section 1501 of the Code, a public utility has a duty to maintain “adequate, efficient, safe, and reasonable service and facilities” and to make repairs, changes, and improvements that are necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  See 66 Pa. C.S. § 1501.  Section 1501 of the Code, 66 Pa. C.S. § 1501, provides, in pertinent part, as follows:

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public . . . Such service and facilities shall be in conformity with the regulations and orders of the commission.


The term “service” is defined broadly under Section 102 of the Code, in relevant part, as follows: 

“Service.”  Used in its broadest and most inclusive sense, includes all acts done, rendered, or performed, and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities. . .in the performance of their duties under this part to their patrons, employees, other public utilities, and the public, as well as the interchange of facilities between two or more of them . . .

66 Pa. C.S. § 102.

Section 1505(a) of the Code provides that:

[bookmark: _Hlk781722]Whenever the commission, after reasonable notice and hearing, upon its own motion or upon complaint, finds that the service or facilities of any public utility are unreasonable, unsafe, inadequate, insufficient, or unreasonably discriminatory, or otherwise in violation of this part, the commission shall determine and prescribe, by regulation or order, the reasonable, safe, adequate, sufficient, service or facilities to be observed, furnished, enforced, or employed, including all such repairs, changes, alterations, extensions, substitutions, or improvements in facilities as shall be
reasonably necessary and proper for the safety, accommodation, and convenience of the public.

66 Pa. C.S. § 1505(a).

Pursuant to Section 57.28(a)(1) of our Regulations,[footnoteRef:3] an EDC must use reasonable efforts to properly warn and protect the public from danger and to exercise reasonable care to reduce the hazards to which customers may be subjected to by reason of the EDC’s provision of electric utility service and its associated equipment and facilities.  52 Pa. Code § 57.28(a)(1).  Section 57.28(a)(1) provides specifically: [3: 	See Final Rulemaking Order, Rulemaking Re: Electric Safety Regulations, 52 Pa. Code Chapter 57, Docket No. L-2015-2500632 (Order entered April 20, 2017) (Electric Safety Final Rulemaking Order).] 


An electric utility shall use reasonable effort to properly warn and protect the public from danger, and shall exercise reasonable care to reduce the hazards to which employees, customers, the public and others may be subjected to by reason of its provision of electric utility service and its associated equipment and facilities.

Id.

As we have ruled in Povacz v. PECO Energy Company, Docket No. C‑2015-2475023 (Order entered March 28, 2019) (2019 Povacz Order), in order to prevail in a Section 1501 claim against an EDC alleging that an AMI meter caused or will cause adverse health effects or harm to human health, the Complainant must demonstrate by a preponderance of the evidence a “conclusive causal connection” between the harm to human health and the RFs from the AMI meter.  See 2019 Povacz Order, slip op., at 28-29 (citing Letter of Notification of Philadelphia Electric Company Relative to the Reconstructing and Rebuilding of the Existing 138 kV Line to Operate as the Woodbourne-Heaton 230 kV Line in Montgomery and Bucks Counties, 1993 WL 855896 (Pa. P.U.C. 1993), Docket No. 110550F0055 (Final Order entered November 12, 1993) (Woodbourne-Heaton Final Order), slip op. at 11).

An EDC that violates the Code or a Commission Order or Regulation may be subjected to a civil penalty of up to $1,000 per violation for every day of that violation’s continuing offense.  See 66 Pa. C.S. § 3301(a)-(b).  The Commission’s policy statement at 52 Pa. Code § 69.1201 establishes specific factors and standards the Commission will consider in evaluating litigated cases involving violations and in determining whether a fine is appropriate.

In the Initial Decision, ALJ Heep made sixty-four Findings of Fact and reached nine Conclusions of Law.  I.D. at 3-9, 24-25.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

	The ALJ’s Initial Decision

The ALJ initially noted that it was undisputed that PECO was seeking to install an AMI electric meter at the Complainant’s home and that PECO had previously installed an AMI module to its gas meter at the Complainant’s home on September 28, 2016.  The ALJ first analyzed whether PECO violated the Code, the Commission’s Regulations, or a Commission Order with respect to health concerns regarding the installation of the gas meter module and the proposed installation of an AMI electric meter.  I.D. at 13.  Based on the evidence the ALJ summarized, the ALJ concluded that no violation could be found relating to the installation of the meters.  Id. at 19.

The ALJ stated that while not specifically addressed in Ms. Branagh’s Complaint, it became clear during the hearing that Ms. Branagh was concerned about RFs emanating from the AMI electric meter and gas meter module and that this may cause or aggravate her health conditions and symptoms.  I.D. at 13 (citing Tr. at 21-22).  The ALJ indicated that the Complainant testified that in her home, she tries to mitigate damage to her health by eliminating or reducing contact with items that emanate RFs by having wired internet service and a land line telephone.  According to the ALJ, the Complainant’s concerns were based on what she has read and her knowledge as an Environmental Health Specialist.  I.D. at 14 (citing Tr. at 19, 20, 41-48).  The ALJ observed that Ms. Branagh is requesting removal of the gas meter module and postponement of the installation of the AMI electric meter until 2023 or 2024, which she believes is the final date by which PECO must install smart meters under 66 Pa. C.S. § 2807(f)(2)(iii).  The Complainant also requested time to allow for the passage of legislation that would permit customers to opt out of smart meter installation.  I.D. at 14‑15 (citing Tr. at 54).

The ALJ then summarized the testimony of PECO’s four witnesses.  The ALJ stated that Dr. Christopher Davis, Professor of Electrical and Computer Engineering at the University of Maryland, testified that the exposures from the smart meters at issue are “incredibly tiny,” and the generally accepted scientific view is that there is no evidence of health effects from exposure to the EMFs emanating at the frequency found in smart meters.  I.D. at 15 (citing Tr. at 161, 167-168).  The ALJ noted that Glen Pritchard, then PECO Manager of Advanced Grid Operations and Technology, testified that the gas module transmits less often and creates RFs at a lower level than the electric AMI because it relies on battery power and does not have a Zigby radio,[footnoteRef:4] which further reduces RF exposure.  Mr. Pritchard also testified that all components PECO seeks to install comply with nationally accepted standards, including standards by the American National Standards Institute (ANSI), Underwriters Laboratories, and the Federal Communications Commission (FCC).  I.D. at 17 (citing Tr. at 107, 123).  The ALJ concluded that it was unlikely that the meters have had or will have an adverse effect on the Complainant’s health based on the overall evidence and the testimony of PECO’s experts regarding the low-level radio frequency of the gas meter module installed at the Complainant’s home and the low-level radio frequency of the electric meter proposed to be installed.  I.D. at 17. [4: 		The AMI meter contains two radios, the Flexnet, which transmits to PECO, and the Zigby, which provides price and consumption data to the customer.  Tr. at 105-106.  The Zigby radio transmits every thirty seconds seeking a device with which to connect.  Tr. at 122.] 


Additionally, the ALJ noted that PECO spoke with the Complainant about moving the AMI electric meter away from her house structure, but the Complainant declined based on concerns about harmonics, distortions and deviations of electrical waveforms that may emanate from the AMI meters.  I.D. at 18 (citing Tr. at 52, 78, 103).  The ALJ stated that in response, Dr. Davis stated that harmonics are not extraordinary and exist in the electrical grid and can be found from lighting, appliances, and the like.  Dr. Davis also stated that energy from AMI meters is “intensively small” and may equate to that of a night light.  I.D. at 18 (citing Tr. at 109-110).  The ALJ observed that Dr. Davis further testified the harmonics an electric meter can generate are so small that there would not be a noticeable difference in the household if the meter is moved, and  the gas meter and module do not generate harmonics since they are not connected to the electrical grid.  I.D. at 19 (citing Tr. at 110).  The ALJ found that the record did not contain any evidence demonstrating that the harmonics the Complainant was concerned about, or any harmonics that arise from the PECO meters, would cause or worsen a medical condition.  I.D. at 19.

[bookmark: _Hlk535936472]Further, regarding the Complainant’s request for a postponement of installation in anticipation of future legislation that would permit an opt-out, the ALJ determined that the law can only be applied as it exists, and action should not be taken based on speculation.  I.D. at 19 (citing Pa. PUC v. Duquesne Light Company, 1987 Pa. PUC Lexis 342; Commonwealth v. Thomas, 51 A.3d 255 (Pa. Super. Ct. 2012)).

		Nevertheless, the ALJ imposed a $500 civil penalty on PECO for failure to provide reasonable service under Section 1501 of the Code, 66 Pa. C.S. § 1501, due to the manner in which the Company installed the gas meter module.[footnoteRef:5]  Based on the record, the ALJ found that PECO did not communicate to its AMI installers that Ms. Branagh had refused installation of AMI meters, specifically the AMI gas meter module, on several occasions.  I.D. at 19.  Bryan Uber, PECO Supervisor for Customer Field Operations, testified that the Complainant voiced refusals to PECO on August 26, 2016, and between September 25 and 27, 2016, yet PECO installed the AMI gas meter module on September 28, 2016.  Id. (citing Tr. at 63; PECO Exh. BU-1 at 4).  The ALJ contrasted PECO’s actions in installing the gas meter module with the Company’s actions in forestalling the installation of the electric AMI meter.  I.D. at 19 (citing Tr. at 78).  The ALJ analyzed the Commission’s Policy Statement at 52 Pa. Code § 69.1201, Factors and standards for evaluating litigated and settled proceedings involving violations of the Public Utility Code and Commission regulations—statement of policy, in arriving at the recommended civil penalty.  I.D. at 21-24. [5: 	 	This portion of the Initial Decision will not be addressed in great detail herein, as none of the Parties have filed Exceptions regarding this issue.] 


	Exceptions,[footnoteRef:6] Replies to Exceptions, and Disposition [6: 		Ms. Branagh’s Exceptions contain medical information that she has requested remain confidential.  For this reason, we will paraphrase the Exceptions and refrain from citing any confidential medical information therein.] 

	
	1.	Consideration of the Complainant’s Medical Conditions and 				Symptoms

		a.	Exceptions

		In her first Exception, Ms. Branagh avers that the ALJ did not accurately describe her medical conditions and symptoms on pages 2 and 7 of the Proprietary Initial Decision.  The Complainant explains that many of her medical conditions and symptoms started interfering with her daily activities after the installation of the AMI gas meter.  Exc. at 1.

		b.	Replies to Exceptions

		In its Replies to Exceptions, PECO states that the medical issues addressed in the Complainant’s Exceptions and the letter from the Complainant’s medical specialist were fully described and discussed in the Proprietary Initial Decision.  R. Exc. at 2 (citing Proprietary I.D. at 7, 13, 14, 16-17, 18, 21-22).  PECO explains that its medical expert, Dr. Mark Israel, reviewed the scientific research regarding radio frequency fields and the specific medical conditions described in Ms. Branagh’s Exceptions.  R. Exc. at 2 (citing Confidential Transcript at 192-195).  PECO avers that the Proprietary Initial Decision also correctly discussed Dr. Israel’s conclusion that the “studies as a whole do not show that radio frequency fields cause, contribute to or exacerbate” the Complainant’s medical conditions.  R. Exc. at 2 (citing Proprietary I.D. at 17).

		c.	Disposition

Based on our review of the record and the ALJ’s decision, we find that the ALJ properly discussed and analyzed the Complainant’s medical conditions and symptoms, including those that developed after the installation of the AMI gas meter and the associated letter from her physician.  See Proprietary I.D. at 14.  The ALJ’s Proprietary Initial Decision includes a thorough discussion of the Complainant’s medical conditions and symptoms, particularly on pages 7, 13-14, 16-17, 18.  The ALJ considered the Complainant’s testimony about her conditions and symptoms as well as the Complainant’s exhibits, including letters from her physicians.[footnoteRef:7]  The ALJ also noted that the Complainant testified that she experienced the same conditions and symptoms that developed after the AMI gas meter was installed at her home for the first time in 2012, four years before the AMI gas meter was installed at her home.  Proprietary I.D. at 21.  In reaching a determination, the ALJ also considered the evidence that PECO presented in response to the Complainant’s specific medical conditions and symptoms.  This evidence includes the detailed testimony of PECO’s expert Dr. Israel regarding whether the AMI meters would have any effect on the Complainant’s medical conditions and symptoms.  Dr. Israel discussed each of the Complainant’s conditions and symptoms and concluded that there was no evidence or scientific findings that “radio frequency fields cause, contribute to or exacerbate” the Complainant’s conditions and symptoms.  See Confidential I.D. at 188‑212. [7: 		The letters from the Complainant’s physicians are the Complainant’s Confidential Exhibits C-1 and C-2, and the specific contents will not be discussed herein due to their confidential nature.] 


The ALJ properly considered this evidence, along with the other evidence in this proceeding, in determining that the Complainant did not satisfy her burden of proving by a preponderance of the evidence that PECO violated Section 1501 of the Code.  Specifically, we conclude that the Complainant did not demonstrate by a preponderance of the evidence a “conclusive causal connection” between the harm to her health and the RFs from the AMI meter.  See 2019 Povacz Order, slip op., at 28-29 (citing Letter of Notification of Philadelphia Electric Company Relative to the Reconstructing and Rebuilding of the Existing 138 kV Line to Operate as the Woodbourne-Heaton 230 kV Line in Montgomery and Bucks Counties, 1993 WL 855896 (Pa. P.U.C. 1993), Docket No. 110550F0055 (Final Order entered November 12, 1993) (Woodbourne-Heaton Final Order), slip op. at 11).  We find that the ALJ’s determination is supported by substantial evidence in the record, and we will, therefore, deny the Complainant’s Exception on this issue.




	2.	Dr. Israel’s Designation as an Expert Witness  

		a.	Exceptions

		In her second Exception, the Complainant questions Dr. Israel’s designation as an expert witness because he is not “board certified in Environmental Medicine.”  Exc. at 1.

		b.	Replies to Exceptions

		In reply, PECO avers that Dr. Mark Israel is a medical doctor who was educated at the Albert Einstein College of Medicine and trained at Harvard Medical School.  PECO states that Dr. Israel is licensed to practice medicine and treat patients and has taught medical students, interns, and medical residents for more than twenty-five years.  PECO also states that Dr. Israel has worked at the National Institutes of Health (at both the National Institute of Allergy and Infectious Disease and the Molecular Genetics Section of the National Cancer Institute) and at the University of California Medical School in San Francisco.  R. Exc. at 2 (citing Tr. at 175-177).  PECO submits that Dr. Israel has also been a Professor at Dartmouth Medical School, Director of the Dartmouth Cancer Center, and had a research laboratory at Dartmouth.  PECO continues that Dr. Israel has published more than 200 scientific papers on the results of his research and is an elected member of the American Association for the Advancement of Science and American Society of Clinical Investigation, has received the C. Everett Koop Medal of Courage for work in evidence-based medicine, and has been awarded the United States Public Health Service Commendation Medal.  Dr. Israel has been analyzing the research involving radio frequency fields and health for over twenty-five years.  R. Exc. at 3 (citing Tr. at 175-182).

		PECO states that during the hearing, Dr. Israel was recognized, without Ms. Branagh’s objection, as an expert in medicine and medical research, including cancer, and the possible health effects of electromagnetic fields, including power frequency fields and radiofrequency fields.  R. Exc. at 3 (citing Tr. at 183).  PECO avers that there is no testimony or supporting evidence to suggest that Dr. Israel must be board-certified in Environmental Medicine.  PECO explains that Pennsylvania Rule of Evidence 702 defines an expert as one whose “scientific, technical, or other specialized knowledge is beyond that possessed by the average layperson,” and asserts that Dr. Israel’s qualifications far exceed this standard.  R. Exc. at 3.

		c.	Disposition

[bookmark: _Hlk535500164]		Upon our review of the record and Dr. Israel’s qualifications, we find that Dr. Israel was properly qualified as an expert witness in this proceeding.  Based on his credentials, Dr. Israel was presented as an expert in the fields of medicine, medical research, and health related to power frequency fields and radio frequency fields, and Ms. Branagh stated that she did not object to Dr. Israel’s qualification as an expert.  Tr. at 182-183.  Dr. Israel’s expertise is explained in detail on pages 175-182 of the transcript, and PECO has summarized this expertise above in its Replies to Exceptions.  Pennsylvania Rule of Evidence 702 provides the following:
		
A witness who is qualified as an expert by knowledge, skill, experience, training, or education may testify in the form of an opinion or otherwise if:

[bookmark: _Hlk535499632]	(a) the expert’s scientific, technical, or other specialized knowledge is beyond that possessed by the average layperson; 

	(b) the expert’s scientific, technical, or other specialized knowledge will help the trier of fact to understand the evidence or to determine a fact in issue; and 
	(c) the expert’s methodology is generally accepted in the relevant field.

Pa. R.E. 702(a),(b),(c).  We conclude that Dr. Israel meets the qualifications in Pennsylvania Rule of Evidence 702.  Dr. Israel is a reliable, qualified expert in this proceeding on issues of RF fields/EMFs and human health. Dr. Israel’s unequivocal opinion satisfies PECO’s burden of production and constitutes legally competent evidence to support a finding on the issue of a causal connection between RF fields from an AMI meter and adverse human health effects.  For these reasons, we shall deny the Complainant’s second Exception.

	3.	Burden of Proof Analysis

		a.	Exceptions

		In her third Exception, the Complainant disagrees with the ALJ’s conclusion that she did not satisfy her burden of proof.  The Complainant states that there are not enough human studies available regarding this relatively new technology to show that RFs emanating from AMI meters are detrimental to human health.  Exc. at 1.

		b.	Replies to Exceptions

		In response, PECO states that the Complainant is requesting a reversal of the burden of proof by stating that if there is an absence of evidence, then the Commission should rule in her favor.  PECO avers that the burden of proof in Commission proceedings requires that a complainant has “a duty to establish a fact by a preponderance of the evidence,” and this burden cannot be satisfied in the absence of evidence.  Additionally, PECO argues that there is evidence to refute Ms. Branagh’s claims in this case.  For example, PECO cites to the testimony of Dr. Davis and Dr. Israel that the scientific evidence and the studies do not support the Complainant’s claims and that the radio frequency exposures from PECO AMI meters are millions of times smaller than the allowable limits established by the standard setting bodies.  R. Exc. at 4.

		c.  	Disposition

Based on our review of the record in this proceeding, we determine that the Complainant did not establish her initial burden of proof.  Ms. Branagh did not introduce evidence into the record to demonstrate a conclusive causal connection between the low-level RF fields from PECO’s smart meter and adverse health effects for Ms. Branagh.  Ms. Branagh testified that she is concerned about RFs emanating from the AMI meters and that this may cause or aggravate her specific health conditions and symptoms.  Ms. Branagh provided testimony about her specific health conditions and symptoms, including those that she states she has developed since the gas meter module was installed at her home.  Proprietary Tr. at 19-20, 22, 31-32.  Ms. Branagh also presented two letters from her physicians, confidential exhibits C-1 and C-2, indicating that she was being treated for certain health conditions and symptoms.  In presenting her case, however, the Complainant did not offer medical or scientific expert opinion testimony on the issue of whether the Complainant’s exposure to the RF emissions from PECO’s AMI meter caused or will cause adverse health effects for the Complainant.  Based on the evidence presented, the Complainant essentially has left it to us to infer that the Complainant’s health symptoms are caused by RF emissions from PECO’s AMI gas meter.  While we recognize that a complainant may establish a prima facie case with circumstantial evidence, the Complainant’s testimony and the letters from the physicians regarding their treatment of the Complainant’s health symptoms experienced or observed at, around and after the time PECO installed the gas meter module at her home are not sufficient to support such an inference.  The timing of the installation of the AMI gas meter and the Complainant’s health symptoms do not  “speak for itself” in terms of a causal connection.  Nor does the evidence of the Complainant’s health symptoms imply that exposure to RF emissions from a PECO AMI meter caused or will cause the symptoms.

For the sake of providing a full analysis and discussion of the record, assuming the Complainant’s evidence is sufficient to carry the burden of proof initially, we agree with the ALJ that PECO credibly carried its burden of production in rebutting the Complainant’s evidence.  As discussed above, PECO’s expert witnesses addressed each of the Complainant’s conditions and symptoms and concluded that there was no evidence that “radio frequency fields cause, contribute to or exacerbate” the Complainant’s conditions and symptoms.  Additionally, among other testimony, Dr. Davis testified that the exposures from the smart meters are “incredibly tiny,” specifically that the exposure to RFs from the PECO electric AMI meter is 165 million times smaller than the FCC’s maximum permissible exposure level, and the exposure to RFs from the PECO gas meter module is 11.6 million times smaller than the FCC’s maximum permissible exposure level.  Dr. Davis also testified that the generally accepted scientific view is that there is no evidence of health effects from exposure to the EMFs emanating at the frequency found in smart meters.  Tr. at 149-150, 161, 167-168.  Mr. Pritchard stated that all the components PECO seeks to install comply with the nationally accepted standards of ANSI, Underwriters Laboratories, and the FCC.  Tr. at 123.  Dr. Davis indicated that if an AMI meter is installed at the Complainant’s home, then her RF exposure would be 83% less than that to which she is currently exposed by the AMR meter at her home.  Tr. at 157.  Accordingly, we find that the ALJ’s determination was properly based on substantial evidence in the record, and we shall deny the Complainant’s Exception on this issue.
 
	4.	Ms. Branagh’s Request to Postpone Installation

		a.	Exceptions

		In her fourth Exception, the Complainant contends that she should be permitted to postpone installation of a smart meter at her home based on:  (1) the anticipation of Pennsylvania legislation that will allow customers to opt out of smart meter installation, and (2) her interpretation that Act 129 permits PECO until 2023 to finish installing smart meters.  Exc. at 1.

		b.	Replies to Exceptions

		In response, PECO avers that the ALJ correctly addressed this argument by finding that the law can only be applied as it exists and that it would not be appropriate for the Commission to base its decision on speculation about what the General Assembly may or may not do in the future.  Additionally, PECO states that while it is required to complete its installation of smart meters by 2023 under Act 129, this does not mean that it must wait that long or that it is required to continue to offer non-smart meters up to that date.  PECO indicates that Act 129 provides a procedure for determining the timetable of AMI installation by each major jurisdictional electric utility, noting that in the Company’s Commission-approved implementation plan, it proposed to substantially complete smart meter installation in its service territory by the end of 2014.  R. Exc. at 7.  PECO further indicates that it has nearly completed its AMI installation and only approximately twenty of its residential customers that have formal complaints pending before the Commission do not have AMI meters at their residences.  Consequently, the system that allowed PECO to remotely read its last-generation AMR meters was terminated in April 2017, and the Universal Deployment teams have been disbanded and the employees that were assigned to accomplish the Universal Deployment have been re-assigned to other tasks in the Company.  R. Exc. at 8 (citing Tr. at 60, 118-119).
		c.	Disposition

Upon review, we conclude that the ALJ properly found that the Complainant could not receive an opt-out from or postponement of a smart meter installation based on future legislation that would permit an opt-out, because the law must be applied as it currently exists.  See I.D. at 19 (citing Commonwealth v. Thomas, 51 A.3d 255, 260 (Pa. Super. Ct. 2012) (current statutory law applies until the legislature repeals or amends it)).  Additionally, because PECO’s Commission-approved implementation plan provides for substantial completion of the Company’s smart meter installation by the end of 2014, PECO is not prohibited from installing smart meters or completing smart meter installation before 2023, nor does Act 129 prohibit earlier installation.[footnoteRef:8]  In the absence of a finding that PECO violated the Code or a Commission Regulation or Order, we cannot grant the relief the Complainant is requesting.  For these reasons, we will deny this Exception. [8: 	 	Section 2807(f)(2)(iii) of the Code provides that EDCs shall furnish smart meter technology “[i]n accordance with a depreciation schedule not to exceed 15 years.”  66 Pa. C.S. § 2807(f)(2)(iii) (emphasis added).] 


	5.	AAEM Letter

		a.	Exceptions

		In her fifth Exception, the Complainant avers that she presented evidence from medical experts and medical societies that believe AMI meters are detrimental to human health.  The Complainant states that based on what she has read, the safest meters are analog meters, and she requests that for health reasons, PECO reinstall the analog meters at her home until at least 2023.  Exc. at 1.

		b.	Replies to Exceptions

		In its Replies to Exceptions, PECO states that in her direct testimony, the Complainant referred to one source in support of her position – a letter from the American Academy of Environmental Medicine (AAEM) indicating that the FCC’s RF exposure guidelines only analyzed thermal tissue damage and were therefore obsolete.  R. Exc. at 5 (citing Tr. at 20).  PECO observes that the ALJ referred to this information in the Initial Decision, as well as to PECO’s evidence in response to the AAEM argument.
R. Exc. at 5 (citing I.D. at 15, Tr. at 160-161, 167-168).  PECO additionally notes that Dr. Davis testified that before the FCC set its standards for RF exposures, the FCC considered the research of both thermal and non-thermal effects and concluded that the science on non-thermal effects did not show a need for standards that would protect against unproven, non-thermal effects.  R. Exc. at 6 (citing Tr. at 146-147).  According to PECO, Dr. Davis further testified that the AAEM letter was not written by appropriate experts and did not review the entire body of literature and that the AAEM’s opinions are not generally accepted by the majority of scientists.  R. Exc. at 6 (citing Tr. at 157-159).

		c.	Disposition

		Based on our review of the record, we find that the Complainant did not provide sufficient evidence from medical experts and medical societies to satisfy her burden of proof in this case.  The Complainant presented a letter from the AAEM as well as other articles and documents, some of which were obtained from the internet.  The ALJ did not admit these documents into the record, based on PECO’s hearsay objection, however, the ALJ permitted Ms. Branagh to testify regarding her research and her concerns based on that research.  Tr. at 27-28.  We conclude that the ALJ’s ruling to exclude the documents from the record was proper under the Pennsylvania Rules of Evidence, because the documents constitute hearsay (out of court statements made by the authors of the documents that were offered by the Complainant to prove the truth of the matter asserted in the documents), and do not fall within one of the recognized exceptions to the rule against hearsay.  See Pa. R.E. 801, 802, 803, 803.1, and 804.  Even if these studies had been admitted into evidence without PECO’s objection, the studies would have been insufficient to support a finding of fact in this proceeding pursuant to the Walker/Chapman rule[footnoteRef:9] because Ms. Branagh did not present any other non-hearsay, competent evidence to corroborate the documents. [9: 		The Walker/Chapman rule provides that simple hearsay evidence may support an agency’s finding of fact so long as the hearsay is admitted into the record without objection and is corroborated by competent evidence in the record.  See Walker v. Unemployment Compensation Board of Review, 367 A.2d 366, 370 (Pa. Cmwlth. 1976); see also Chapman v. Unemployment Compensation Board of Review, 20 A.3d 603, n. 8 (Pa. Cmwlth. 2011).] 


		During the hearing, Ms. Branagh testified about one of the documents, the AAEM letter, and stated that the AAEM pointed out that existing FCC guidelines only considered thermal tissue damage and are obsolete because modern studies show metabolic and genomic damage from exposures to RFs and EMFs are below the level of intensity that heats tissues.  Tr. at 20-21.  In response to the Complainant’s claim, PECO’s witness Dr. Davis testified that the FCC limits are not obsolete, because the FCC “continues to monitor all possible phenomena that might be caused by radiofrequencies and looks at all possible mechanisms, but to date the only mechanism that is generally accepted is the thermal effect if the RF levels are sufficiently high.”  Tr. at 147.  Dr. Davis also testified that the FCC considered both thermal and non-thermal studies in establishing its exposure limits, and the generally accepted opinion of scientists who are experts in radio frequency is that exposure to low levels of RFs has not been shown to constitute a human health hazard.  Tr. at 147-148.  In reply to the Complainant’s testimony regarding the AAEM letter, Dr. Davis stated that the letter was not written by the appropriate experts who evaluated all of the literature in the field to decide the appropriate safety guidelines and that the AAEM’s opinions regarding the health effects from smart meters are not generally accepted by the majority of scientists who have evaluated this issue.  Tr. at 158-159.  Based on the substantial evidence in the record, the Complainant has not satisfied her burden of proving by a preponderance of the evidence a conclusive causal connection between RF fields from PECO’s AMI meters and the adverse health effects alleged in the Complaint.  PECO has provided credible evidence to rebut the Complainant’s claims.

IV.	Conclusion

Based upon our review of the record and the applicable law, we shall deny the Complainant’s Exceptions and adopt the Initial Decision, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1. That the Exceptions filed by Janice Denito Branagh on January 30, 2018, are denied.

2. That the Initial Decision of Administrative Law Judge Darlene D. Heep, served on January 12, 2018, is adopted.

3. That the Formal Complaint filed by Janice Denito Branagh on November 16, 2016, at this docket, is sustained, in part, and dismissed, in part.
	
		4.	That the Formal Complaint filed by Janice Denito Branagh on November 16, 2016, at this docket, is sustained with respect to the claim regarding installation of the gas meter module, and all other claims in the Complaint are dismissed.

[bookmark: _Hlk523135114]5.	That, within thirty (30) days of the entry date of this Opinion and Order, PECO Energy Company shall remit $500, payable by certified check or money order, to “Commonwealth of Pennsylvania” with the docket number of this proceeding listed, and sent to:

Rosemary Chiavetta, Secretary
Pennsylvania Public Utility Commission
Commonwealth Keystone Building
400 North Street
Harrisburg, PA  17120


6.	That a copy of this Opinion and Order shall be served upon the Financial and Assessment Chief, Office of Administrative Services.

		7.	That upon receipt of the $500 payment, as directed in Ordering Paragraph No. 5 above, this proceeding shall be marked closed.

[bookmark: _GoBack][image: ]BY THE COMMISSION,

	

Rosemary Chiavetta
Secretary


(SEAL)

ORDER ADOPTED:  November 14, 2019

ORDER ENTERED:  November 14, 2019
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