BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



The United Telephone Company of Pennsylvania LLC	: 
[bookmark: _Hlk24977241]d/b/a CenturyLink 2018 Annual Price Stability		:	R-2018-3004019
Index/Service Price Index Report Filing			:
	
	
Office of Consumer Advocate 				:
		v.						:
The United Telephone Company of Pennsylvania LLC	:	C-2018-3005400
d/b/a CenturyLink						:
		


The United Telephone Company of Pennsylvania LLC	:
[bookmark: _Hlk24977267]d/b/a CenturyLink 2019 Annual Price Stability		:	R-2019-3012238
Index/Service Price Index Report Filing			:
	
	
Office of Consumer Advocate				:
		v.						:
The United Telephone Company of Pennsylvania LLC	:	C-2019-3012876
d/b/a CenturyLink						:



ORDER CONSOLIDATING PROCEEDINGS

[bookmark: _Hlk24977208]		On August 29, 2018, the United Telephone Company of Pennsylvania LLC d/b/a CenturyLink (Company or CenturyLink) filed its 2018 Annual Price Stability Index/Service Price Index Report (PSI/SPI Report) with the Commission at Docket No. R-2018-3004019 under the provisions of Act 183 of 2004, P.L. 1398 (66 Pa. C.S. §§ 3011 3019) (Chapter 30) pursuant to the Company’s Amended Alternative Regulation and Network Modernization Plan (Chapter 30 Plan) which was approved by the Commission at Docket No. P-00981410F1000.  A copy of its PSI/SPI Report was served on the Office of Small Business Advocate (OSBA), the Office of Consumer Advocate (OCA) and the Bureau of Investigation and Enforcement (I&E).

		On September 12, 2018, the Company, OCA and OSBA (collectively parties) filed a Joint Procedural Stipulation regarding CenturyLink’s 2018 PSI/SPI Report. The parties stipulated, inter alia, that the filing of any OCA or OSBA formal complaint regarding CenturyLink’s 2018 PSI/SPI Report would be held in abeyance for a period of 30 days pending Commission action on an August 24, 2018 Petition to Rescind and Discontinue the Temporary Stay (Petition to Rescind) filed by a group of rural Incumbent Local Exchange Carriers (ILECs) following the Commission’s issuance of a Secretarial Letter on August 9, 2018, in its investigation to determine the effects of the federal Tax Cuts and Jobs Act of 2017 (TCJA)  on Pennsylvania ILECs for 2018 and future years  and/or until such other time as the parties mutually agree.  Additionally, the OCA and OSBA agreed not to oppose any action by the Commission to accept CenturyLink’s 2018 PSI/SPI Report as being procedurally consistent with its Chapter 30 Plan and to permit it to go into effect subject to any adjudication of any formal complaints or interventions filed by OSBA and/or OCA.

		On October 12, 2018, the OSBA filed a Notice of Intervention in this proceeding.   The OSBA stated that its intervention was necessary to protect the interests of the Company’s small business customers.  OSBA requests that the Commission direct the Office of Administrative Law Judge to hold hearings on the Company’s 2018 PSI/SPI Report and prepare an initial decision.  The OSBA contended that a thorough inquiry by the Commission into all elements of the Company’s 2018 PSI/SPI Report was necessary to ensure that the resulting rates were lawful, just, reasonable, nondiscriminatory and have accounted for all exogenous events.
 
		On October 15, 2018, the OCA filed a Formal Complaint at Docket No. C-2018-3005400.  The OCA contended, inter alia, that the TCJA may qualify as an exogenous event under the Company’s Chapter 30 Plan requiring an adjustment to the Company’s Price Stability Mechanism formula.  The OCA alleged that the omission of an adjustment may result in an overstated maximum allowed noncompetitive revenue increase amount, an overstated cumulative banked revenue amount, the cross subsidization of competitive services and the Company’s rates for noncompetitive services being unjust and unreasonable.
		On October 19, 2018, the parties filed a Joint Procedural Stipulation for Stay regarding this proceeding and the OCA’s Formal Complaint.  In that filing, the parties stipulated and agreed, inter alia, that the adjudication of and any answer or responsive pleading to OCA’s Formal Complaint and OSBA’s Notice of Intervention be stayed until the Petition to Rescind or the matters at Docket No. M-2018-2651242 were resolved by the Commission.  Further, OCA and OSBA again agreed that they would not oppose any action by the Commission to accept CenturyLink’s 2018 PSI/SPI Report as being procedurally consistent with its Chapter 30 Plan and to permit it to go into effect subject to the adjudication of OCA’s Formal Complaint and OSBA’s Notice of Intervention.

		By Order entered October 25, 2018, the Commission denied the Petition to Rescind.  On November 8, 2018 the Commission entered an order directing that this matter be assigned to the Office of Administrative Law Judge for adjudication of the Formal Complaint of the Office of Consumer Advocate, the issuance of a corresponding recommended decision and for the consideration of any potential rate effects and accounting adjustments that may be or are subject to appropriate rate refunds.   

		This matter was scheduled for a prehearing conference on January 24, 2019.  The parties however requested that the prehearing conference be rescheduled as they wished to await the Company’s various tax filings which would occur later in 2019.[footnoteRef:1]  This matter is currently awaiting the scheduling of a prehearing conference as the parties continue to assess their positions in conjunction with the Company’s tax filings and determine whether they may be in a position to reach a settlement. [1:  	The prehearing conference was rescheduled on several occasions subsequent to January 24, 2019 with the last scheduled to occur on November 14, 2019.  The parties again requested that the prehearing conference be rescheduled to allow the Company the opportunity to complete its last tax filing by the end of November 2019.] 


	On August 30, 2019, the Company filed its annual PSI/SPI Report using the change in 2018 and 2019 1st quarter GDP-PI which was docketed at R-2019-3012238.  On August 30, 2019, the Company served a copy of its PSI/SPI Report on the Office of Small Business Advocate (OSBA), the Office of Consumer Advocate (OCA) and the Bureau of Investigation and Enforcement.
		On September 12, 2019, the OCA filed a Formal Complaint at Docket No. C‑2019‑3012876.  The OCA again contended, inter alia, that the federal TCJA may qualify as an exogenous event under the Company’s Chapter 30 Plan requiring an adjustment to the Company’s Price Stability Mechanism formula and that the omission of said adjustment may result in an overstated maximum allowed noncompetitive revenue increase amount, an overstated cumulative banked revenue amount, the cross-subsidization of competitive services and the Company’s rates for noncompetitive services being unjust and unreasonable.
 
		On September 30, 2019, CenturyLink submitted an Answer to the OCA’s Formal Complaint.

		On October 2, 2019, the OSBA filed a Notice of Intervention in this proceeding. The OSBA again stated that its intervention was necessary to protect the interests of the Company’s small business customers.  OSBA requested that the Commission direct the Office of Administrative Law Judge to hold hearings on the Company’s 2019 PSI/SPI Report and prepare an initial decision.  The OSBA contended that a thorough inquiry by the Commission into all elements of the Company’s 2019 PSI/SPI Report was necessary to ensure that the resulting rates are lawful, just, reasonable, nondiscriminatory and have accounted for all exogenous events.

		The parties have requested that all of the dockets relating to both the Company’s 2018 and 2019 filings be consolidated.

The Commission’s regulations pertaining to consolidation appear at 52 Pa. Code § 5.81, and state in relevant part:

§ 5.81. Consolidation.
[bookmark: IN;1][bookmark: IN;2]
(a) The Commission or presiding officer, with or without motion, may order proceedings involving a common question of law or fact to be consolidated. The Commission or presiding officer may make orders concerning the conduct of the proceeding as may avoid unnecessary costs or delay.

Whether to consolidate particular cases is left to the sound discretion of the Commission or the presiding officer.

The Commission or presiding officer have consolidated cases for adjudication; Re: Middletown Taxi Company, 50 Pa. PUC 263 (1976), for hearing; City of York v. York Telephone and Telegraph Co., 43 Pa. PUC 240 (1967), and for briefing; Clepper Farms, Inc. v. Grantham Water Co., 41 Pa. PUC 749 (1965).  The Commission or presiding officer have refused to consolidate cases for any purpose.  Dopp v. Williamsburg Borough Dept. of Water and Sewer, 59 Pa. PUC 25 (1984).

In deciding whether to consolidate certain cases, the Commission or presiding officer must first determine that the proceedings involve a common question of law or fact.  In such cases as Application of Philadelphia Electric Co., 43 Pa. PUC 781 (1968), Pa. Pub. Util. Comm’n v. Bell Telephone Co. of Pennsylvania, 46 Pa. PUC 568 (1973) and Pa. Pub. Util. Comm’n v. Butler Twp. Water Co., 52 Pa. PUC 442 (1978), as well as those cited above, the Commission has established that the Commission or presiding officer should evaluate considerations in addition to the presence of common questions of law or fact in ruling on a motion to consolidate.  These other considerations include:

1.	Will the presence of additional issues cloud a determination of the common issues?

2.	Will consolidation result in reduced costs of litigation and decision-making for the parties and the Commission?

3.	Do issues in one proceeding go to the heart of an issue in the other proceeding?

4.	Will consolidation unduly protract the hearing, or produce a disorderly and unwieldy record?

5.	Will different statutory and legal issues be involved?

6.	Does the party with the burden of proof differ in the proceedings?

7.	Will consolidation unduly delay the resolution of one the proceedings?

8.	Will supporting data in both proceedings be repetitive?

No single consideration or group of considerations, or the presence of a common question of law or fact, is dispositive in determining whether to consolidate proceedings.  Rather, the Commission or presiding officer must evaluate all of these considerations and balance those favoring versus those disfavoring consolidating the proceedings.

After reviewing these considerations, it is concluded that consolidating the matters here is appropriate.  Consolidation will reduce the costs of litigating the proceedings for the parties and the Commission and eliminate the need to present the same or similar facts and legal arguments in two separate proceedings.  At issue in both matters is the Company’s annual PSI/SPI Report – one for 2018 and the other for 2019.    The common question of law in both matters is whether the federal TCJA may qualify as an exogenous event under the Company’s Chapter 30 Plan requiring an adjustment to the Company’s Price Stability Mechanism formula and whether the omission of said adjustment would result in an overstated maximum allowed noncompetitive revenue increase amount, an overstated cumulative banked revenue amount, the cross-subsidization of competitive services and the Company’s rates for noncompetitive services to be unjust and unreasonable.  Consolidation of these matters will not cause a delay in the resolution of either.  For all of these reasons consolidation is warranted and the following order will be issued.











ORDER

THEREFORE,
	
IT IS ORDERED:

1.	 That the 2018 and 2019 Annual Price Stability Index/Service Price Index Reports filed by United Telephone Company of Pennsylvania LLC d/b/a CenturyLink at Docket Nos. R-2018-3004019 and R-2019-3012238, as well as the associated complaints in those respective matters at Docket Nos.  C-2018-3005400 and C-2019-3012876 are consolidated for purposes of hearing and decision, pursuant to 52 Pa. Code §5.81.

2.	That a telephonic prehearing conference in these matters will be scheduled for December 17, 2019 at 2:00 p.m.


Date:	November 20, 2019	___________/s/____________
		Joel H. Cheskis
		Administrative Law Judge



Date:	November 20, 2019	___________/s/____________
		Benjamin J. Myers
		Administrative Law Judge
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