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	COMMONWEALTH OF PENNSYLVANIA
PENNSYLVANIA PUBLIC UTILITY COMMISSION
400 North Street, Harrisburg, Pennsylvania 17120
	IN REPLY PLEASE REFER TO OUR FILE


November 27, 2019
Sharon Thomas
Inteserra Consulting Group 
151 Southhall Ln Ste 450
Maitland Fl 32751-7101

	Re:
	Windstream Pennsylvania LLC
Supplement No. 79 to Tariff Telephone- PA P.U.C. No. 7
	R-2019-3013198

	
	Windstream Conestoga, Inc.
Supplement No. 21 to Tariff Telephone- PA P.U.C. No. 12
	R-2019-3013204


	
	Windstream D&E, Inc.
Supplement No. 21 to Tariff Telephone- PA P.U.C. No. 18
	R-2019-3013205


	
	Windstream Buffalo Valley, Inc.
Supplement No. 26 to Tariff Telephone- PA P.U.C. No. 9
	R-2019-3013199


	
	PAETEC Communications, Inc.
Supplement No. 43 to Tariff Telephone- PA P.U.C. No. 3
	R-2019-3013220


	
	Choice One Communications of Pennsylvania Inc. dba EarthLink Business
Supplement No. 69 to Tariff Telephone- PA P.U.C. No. 1
	R-2019-3013225


	
	Talk America, LLC
Supplement No. 50 to Tariff Telephone- PA P.U.C. No. 2
	R-2019-3013227


	
	Business Telecom, LLC dba EarthLink Business III
Supplement No. 26 to PA Local Resale Tariff No. 3
	R-2019-3013230


	
	US LEC of Pennsylvania LLC dba PAETEC Business Services 
Supplement No. 43 to Tariff Telephone- PA P.U.C. No. 1
	R-2019-3013236


	
	CTC Communications Corp. dba EarthLink Business
Supplement No. 41 to Tariff Telephone- PA P.U.C. No. 2
	R-2019-3013237


	
	Lightship Telecom, LLC
Supplement No. 13 to Tariff Telephone- PA P.U.C. No. 1
	R-2019-3013243


	
	MassComm, LLC 
Supplement No. 4 to Tariff Telephone- PA P.U.C. No. 1
	R-2019-3013244


	
	American Telephone Company, LLC
Supplement No. 1 to Tariff Telephone- Pennsylvania P.U.C. No. 1
	R-2019-3013245


	
	Broadview Networks, Inc.
Supplement No. 85 to Tariff Telephone- PA P.U.C. No. 1	
	R-2019-3013248


	
	Cavalier Telephone Mid-Atlantic, LLC dba PAETEC Business Services
Supplement No. 47 to Tariff Telephone- PA P.U.C. No. 1
	R-2019-3013251


	
	Intellifiber Networks, Inc.
Supplement No. 4 to Tariff Telephone- PA P.U.C. No. 2
	R-2019-3013260
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Dear Ms. Thomas:

The Commission’s Bureau of Technical Utility Services (TUS) has reviewed the above-captioned sixteen tariff supplements filed by Windstream Pennsylvania LLC; Windstream Conestoga, Inc.; Windstream D&E, Inc.; Windstream Buffalo Valley, Inc.; PAETEC Communications, Inc.; Choice One Communications of Pennsylvania Inc. d/b/a EarthLink Business; Talk America, LLC; Business Telecom, LLC d/b/a EarthLink Business III; US LEC of Pennsylvania LLC d/b/a PAETEC Business Services; CTC Communications Corp. d/b/a EarthLink Business; Lightship Telecom, LLC; MassComm, LLC; American Telephone Company, LLC; Broadview Networks, Inc.; Cavalier Telephone Mid-Atlantic, LLC d/b/a PAETEC Business Services; and Intellifiber Networks, Inc. (collectively, the Companies). 

The Companies are all certificated in Pennsylvania as Incumbent Local Exchange Carriers (ILECs)[footnoteRef:1] or Competitive Local Exchange Carriers (CLECs).  In addition, the Companies are all subsidiaries of Windstream Holdings, Inc.  The tariff supplements at issue all propose to introduce a Convenience Fee Charge (CFC) described thusly:   [1:  The ILEC supplements, filed by PTA, were copied to OSBA and OCA per the accompanying cover letters.] 


“In the event a business customer makes a one-time recurring payment using a credit card, a Convenience Fee Charge may apply.  Any payments for a deposit or advance payment to establish new service are excluded from the Convenience Fee Charge. This charge does not apply to residential customers or to business customers that make payment using their financial institution’s bill payment service, customers with negotiated contracts that do not allow the assessment of this fee, or customers without a computer.  This fee will be assessed at the point of payment and will not appear on the customer’s invoice.”

The tariff supplements were issued September 30, 2019 to become effective November 1, 2019.  By Secretarial Letters dated October 28, 2019, TUS extended the review period for these filings for an additional 30 days pursuant to 52 Pa. Code § 53.59(c)(4) for the CLEC tariff supplements and 52 Pa. Code § 53.59(f)(6) for the ILEC tariff supplements, making the effective date December 1, 2019.  

In addition to extending the effective date, the October 28th Secretarial Letters also included data requests soliciting information and data to assist with the review of the Companies’ filings.  In accordance with the applicable provisions of Section 309 of the Pennsylvania Public Utility Code, 66 Pa. C.S. § 309, TUS informed the Companies that they were required to file answers to the data requests within ten (10) days from the date of those letters.  To date, the Companies have not responded to the data requests.  

Our review of the tariff supplements in this unique filing, specifically the proposed CFC which contains no rate information, coupled with the Companies’ non-responsiveness to our data requests leads to a conclusion that the filing should be rejected because it is deficient.  Several considerations support this conclusion.  

First, 66 Pa. C.S. § 1302, states, in pertinent part, that “… every public utility shall file with the commission, within such time and in such form as the commission may designate, tariffs showing all rates established by it and collected or enforced, or to be collected or enforced, within the jurisdiction of the commission.”  The term “rate” is broad and comprehensive and encompasses every fare, toll, charge, rental, or all other compensation demanded and received by a jurisdictional public utility for services rendered to a consumer.  66 Pa C.S. § 102.  This filing contains no rate information.

Additionally, 66 Pa. C.S. § 1303, states, in pertinent part, that “No public utility shall, directly or indirectly, by any device whatsoever, or in anywise, demand or receive from any person, corporation, or municipal corporation a greater or less rate for any service rendered or to be rendered by such public utility than that specified in the tariffs of such public utility applicable thereto.”  66c1303vFurther, our regulation at 52 Pa. Code § 53.26(b), requires that “All rates, charges, and the like, shall be stated, if practicable, in dollars and cents per unit; otherwise in a form reducible to dollars and cents.”  This filing contains no rate information but contains an additional provision stating that the assessment at the point of charge will not appear on the customer’s invoice.  

Commission Staff notes that the proposed tariff supplements use the terms “charge” and “fee” to describe the CFC.  Nevertheless, the Companies’ proposed tariff supplements do not include a specific monetary amount or “rate” for the proposed CFC.  The Companies’ failure to include a specific rate for the proposed CFC in the tariff supplements or even to delineate a prescribed compensation range (e.g., a percentage of the total charged amount) for the CFC makes the filing defective on their face and may also violate 66 Pa. C.S. §§ 1302 or 1303.  

Additionally, the proposed CFC, like all other utility rates, must be deemed just and reasonable.  66 Pa. C.S. § 1301.  Since the filing and the Companies’ lack of response to date provided no facts and the tariff supplements set forth no particular amount or even a specific monetary range to be recovered through the CFC, the Commission cannot make a prima facie determination regarding the justness and reasonableness of the rate in accordance with 66 Pa. C.S. § 1301.  Accordingly, the Companies’ failure to include a specific “rate” amount for the CFC in the proposed tariff supplements makes the filings legally defective.  

Further, the CFC as proposed by the ILEC filers has to be examined for possible impacts on and interactions with their Price Stability Mechanisms and any additional impact as a potential noncompetitive or protected service under 66 Pa. C.S. § 3012.  This lack of information and factual detail makes this filing defective and may violate the Public Utility Code.  

This analysis of the Companies’ proposed Collection Fee Charge indicates that it may also violate the statutory requirements of 66 Pa. C.S. §§ 1302 (Tariffs; filing and inspection) and 1303 (Adherence to tariffs), as well as this Commission’s regulations at 52 Pa. Code § 53.26 (b) (Schedule of Rates).  The lack of information in this filing precludes staff from undertaking a determination as to whether the tariff supplements are just, lawful, and reasonable as required by 66 Pa. C.S. § 1301.  As a matter of matter of law and to fulfill its statutory mandate regarding the legal sufficiency of the proposed tariff supplements, Commission Staff is rejecting this filing as defective.  Consequently, in accordance with 66 Pa. C.S. § 1301, the proposed tariff supplements filing is rejected without prejudice and the cases will be closed.    

Via the data requests, the Companies were provided sufficient notice regarding Commission Staff’s concerns and were afforded appropriate due process regarding the consequences that may occur for failure to address these concerns in a timely and comprehensive manner.  The Companies’ lack of responsiveness to Commission Staff’s data requests is an additional indicia that the filing is deficient and action of suspension or further investigation of the proposed tariff supplements does not appear warranted at this time.

If you are dissatisfied with the resolution of this matter, you may, as set forth in 52 Pa. Code § 5.44, file a petition with the Commission within 20 days of the date of this letter.  If you have any questions in this matter, please contact Derek Vogelsong, Telco Section, Bureau of Technical Utility Services at (717) 787-3861 or devogelson@pa.gov.

 
[bookmark: _GoBack][image: ]						Sincerely,



	Rosemary Chiavetta
	Secretary
cc:	Melissa Derr, TUS
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