BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Stella and Carol Kuter




:







:


v.





:

C-2019-3013153







:

Philadelphia Gas Works



:

PREHEARING ORDER GRANTING
PRELIMINARY OBJECTION 
AND MOTION TO STRIKE

On September 23, 2019, Stella Kuter, resident and property owner, and Carol Kuter, daughter and resident (collectively Complainants) at 6111 Hawthorne Street, Philadelphia, Pennsylvania (service address) filed a formal Complaint (Complaint) against Philadelphia Gas Works with the Pennsylvania Public Utility Commission (PUC or Commission).  The Complaint alleged the Respondent terminated service on Friday, July 19, 2019 in error.  The Complainants alleged they suffered hardships in that they (1) lost hot water; (2) lost ability to cook hot food; (3) suffered anxiety over how and whether service would be restored; and (4) lost a workday to be available to Respondent for restoration operations.  Complaint at Attachment pg. 1, ¶ 4.  The Complainants state that gas was restored and operating at the service address on Monday, July 22, 2019, at 11:20 a.m.
The Complainants requested compensation for their suffering as result of the termination of gas service by the Respondent.  The Complainants calculated the fair value of the compensation at $100.00 for economic losses and $200.00 for hardship, inconvenience and punitive damages for alleged negligence and illegal actions of the Respondent, for a total of $300.00 ($100.00 + $200.00 = $300.00).  Complaint at Attachment pg. 2, ¶ 5.  
The Complaint was served electronically (eService) by the Commission’s Secretary on September 25, 2019, according to the audit history of the docket.  The eService is pursuant to the service requirements in 66 Pa.C.S. § 702.
On October 15, 2019, the Respondent filed an Answer,
 to the Complaint.  The Respondent admitted to the material allegations of the Complaint.  The Respondent requested that the Commission find against the Complainants and dismiss the Complaint. 

The Respondent filed separately on October 15, 2019, Preliminary Objections, a Motion to Strike the Complaint, and a Notice to Plead.  The Respondent objects to the Complaint on the grounds that the Commission is without authorization to grant the Complainants’ request for compensation of damages.  The Respondent contended that the Complainants have requested relief that the Commission is not authorized to grant.  Thus, the Complaint includes impertinent matter in its requested relief.  The Respondent requested pursuant to 52 Pa.Code §5.101(a)(1) and (2), respectively, that the requested relief of compensation be stricken.  See infra.  

The Respondent contended that the requested relief in the Complaint fits the grounds to file a preliminary objection pursuant to Title 52 of the Pennsylvania Code Chapter 5, Section 5.101(a)(1) and (2), which state, 
(a)  Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following: 

   (1)  Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding. 

   (2)  Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter. 

52 Pa.Code § 5.101(a)(1) and (2).  Impertinent matter is defined as, “…matter not necessary to constitute a cause of action or ground of defense.”  Black’s Law Dictionary, 384 (Abridged 5th Ed. 1983).  The Respondent requested that its preliminary objection be sustained for lack of subject matter jurisdiction and to strike the requested relief as impertinent matter.
52 Pa.Code § 5.101(f)(1) states, “An answer to a preliminary objection may be filed within 10 days of date of service.”  As mentioned above, the instant Preliminary Objection and Motion to Strike were filed by the Respondent on October 15, 2019, making an Answer due on or before October 25, 2019.  The Complainants did not respond to the Preliminary Objections or Motion to Strike.  

52 Pa.Code § 5.101(g) states, “A preliminary objection will be decided within 30 days of the assignment of the preliminary objection to the presiding officer.”  On November 18, 2019, this matter was assigned to the undersigned as the presiding officer.  The Preliminary Objections and the Motion to Strike are ripe for ruling.
DISCUSSION

Commission preliminary objection practice is similar to Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Co., 1994 Pa. PUC LEXIS 69, PUC Docket No. C-00935435 (July 18, 1994), see also, Fricker v. PECO Energy Co., Docket No. C 2009-2094757 (Order entered May 21, 2009).  When considering the preliminary objection the Commission must determine “whether the law says with certainty, based on well-pleaded factual averments…that no recovery or relief is possible.  P. J. S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa.Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002).”  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa.Cmwlth. 2003).  

Any ruling on preliminary objections must determine whether, based on well-pleaded factual averments of the parties, recovery or relief is possible.  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa.Cmwlth. 2003); P. J. S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa.Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002).  All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only the facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa.Cmwlth. 1997).

In the instant Complaint, the relief requested is to compensate the Complainants for economic losses, hardship and inconvenience and punitive damages for alleged negligence and illegal actions of the Respondent in the total amount of $300.00.  The matter of whether the Commission lacks subject matter jurisdiction is not a waivable defense for the Respondent and can be asserted at any time during the proceeding.  This matter of whether the Commission has subject matter jurisdiction must be addressed.  



Riedel v. The Human Relations Comm’n of the City of Reading, states,

Jurisdiction relates solely to the competency of the particular court or administrative body to determine controversies of the general class to which the case then presented for its consideration belongs.

559 Pa. 33, 39; 739 A.2d 121, 124 (1999).



Neither silence nor agreement of the parties will confer jurisdiction where it otherwise would not exist.  Commonwealth v. VanBuskirk, 303 Pa. Super. 148, 449 A.2d 621 (Pa.Super. 1982).  Jurisdiction cannot be obtained by waiver or estoppel.  Scott v. Bristol Twp. Police Dep’t, 669 A.2d 457 (Pa.Cmwlth. 1995).



Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Hughes v. Pa. State Police, 619 A.2d 390 (1992), appeal denied, 536 Pa. 633, 637 A.2d 293 (1993). 

The Commission must act within and cannot exceed its jurisdiction.  City of Pittsburgh v. Pa. Pub. Util. Comm’n, 157 Pa. Super. 595, 43 A.2d 348 (1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602 (1967).  The Commission only has jurisdiction over the subject matter conferred to it by the legislature in the Public Utility Code.  66 Pa.C.S. § 501.  


Pennsylvania appellate courts have repeatedly held that the Commission is without power to award monetary damages to a private litigant.  Feingold v. Bell of Pa., 383 A.2d (Pa. 1977); Morrow v. Bell Telephone Co. of Pa., 479 A.2d 548 (Pa.Super. 1984); West Penn Power Co. v. Pa. Pub. Util. Comm’n, 521 A.2d 75 (Pa.Cmwlth. 1987); and Ostrov v. I.F.T., Inc., 586 A.2d 409 (Pa.Super.  1991).  The Commission itself has found that it does not have subject matter jurisdiction to award monetary damages.  Kollar and Pavuchak v. Pa.-American Water Co., Docket No. C-20042788 (Final Order entered February 23, 2005).  The Complainant is advised that a compensatory claim is properly adjudicated in civil court either before a magisterial district judge or court of common pleas.  Id.  
Disposition

As set forth above, the Commission lacks jurisdiction to grant the requested relief of the Complainants to be compensated for economic losses, hardship, inconvenience and punitive damages for alleged negligence and illegal actions of the Respondent.  The Respondent’s Motion to Strike the requested relief to compensate the Complainants is granted, and therefore, the request to compensate the Complainants is stricken.
The Complainants stated, 
[Gas] service was shut down in error on Friday, 7/19/19, without warning or advance notification…  [The Complainants] made two phone calls to PGW, but no one seemed to have the authority or the ability to access the account details…The customer service rep I spoke to on that Monday morning did not find anything about a service shut-off in the account, and was not able to pinpoint a reason until [they were asked whether] there was any work done in the area, if it was possible that [the] outside valve was mistaken for the neighbor’s.  Service was scheduled, and the gas was restored and operating by 11:20 a.m. on Monday 7/22. 
Complaint at Attached Sheet, # 4.

Although not explicitly stated, the Complainants are disputing whether the Respondent provided reasonable and adequate service.  It is noted that “service” is used in its broadest terms possible.  66 Pa.C.S. § 102.  Moreover, pursuant to 66 Pa.C.S. § 1501, 
Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities and shall make all such repairs, changes, alterations, substitutions, extensions and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.

This matter of whether the Respondent by its actions provided reasonable and adequate service survives the granted Motion to Strike the requested relief and survives the Complaint for evidentiary hearing.  

THEREFORE,


IT IS ORDERED:
1. That the Preliminary Objection and Motion to Strike filed by Laureto Farinas, Esquire on behalf of Philadelphia Gas Works in the above captioned formal Complaint of Stella and Carol Kuter at Docket No. C-2019-3013153, dated October 15, 2019, is granted consistent with the content of this Order.

2. That the portion of the formal Complaint filed by Stella and Carol Kuter requesting the Pennsylvania Public Utility Commission to order Philadelphia Gas Works to compensate them for economic losses, hardship and inconvenience and punitive damages for alleged negligence and illegal actions of the Respondent in the total amount of $300.00 is stricken from the formal complaint.
3. That the remaining issue consistent with the content of this Order as set forth in the formal Complaint filed is scheduled for evidentiary hearing. 

Date:  November 27, 2019





/s/










Angela T. Jones







Administrative Law Judge
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� 	On November 20, 2019, Respondent filed an Amended Answer.  The Amended Answer added the contents of Exhibit A, which was referenced and marked in the original filing but did not have any content.
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