BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Office of Consumer Advocate			:		M-2018-3005860
							:		C-2018-3006242
	v.						:
							:
PECO Energy Company				:


Office of Consumer Advocate			:		M-2019-3010032
:		C-2019-3010737
	v.						:
:
PECO Energy Company				:



ORDER GRANTING REQUEST TO CONSOLIDATE

HISTORY

		On November 7, 2018, PECO Energy Company (PECO or Company) filed its semiannual adjustment to the non-bypassable transmission charge (NBT) in PECO Electric Tariff No. 5, Supplement No. 76 (Supplement No. 76).  In Supplement No. 76, the Company proposed to reflect all Regional Transmission Expansion Plan (RTEP) credits in the NBT that relate to PJM Interconnection, LLC (PJM) charges for the transmission-related services acquired for PECO’s default service customers on and after implementation of the reconcilable transmission service cost (TSC) on January 1, 2011.  PECO received a credit of $79.5 million from a settlement before the Federal Energy Regulatory Commission (FERC).  PECO has indicated in the filing that it would pass $74 million of the FERC-ordered credits along to its ratepayers and retain $5.5 million.  

		On November 28, 2018, the Office of Consumer Advocate (OCA) filed a Formal Complaint.  The Complaint alleges that a preliminary examination of PECO’s proposed semiannual adjustment to its NBT to PECO Energy Electric Tariff No. 5, Supplement No. 76, specifically the proposal to retain $5.5 million of FERC-ordered credits, is or may be unjust, unreasonable, in violation of the Pennsylvania Public Utility Code, and otherwise may be contrary to sound ratemaking principles and public policy.
		
On December 19, 2018, PECO filed a Preliminary Objection.  PECO alleged that the OCA’s Formal Complaint contains “[i]nsufficient specificity of a pleading”.  

On December 31, 2018, the OCA filed an Answer to the Preliminary Objection.

		On February 8, 2019, I issued an Order denying the Preliminary Objection and directing PECO to file an Answer in the matter.

		On February 28, 2019, PECO filed an Answer to the OCA’s Complaint, denying the material allegations.  

		A prehearing conference in this matter was held on April 26, 2019.  Counsel for PECO, OCA, and OSBA participated.  Prehearing Order # 1 was issued on May 1, 2019, which established the procedural schedule for this matter.  

		On May 15, 2019, PECO filed its semiannual adjustment to the NBT to PECO Energy Electric Tariff No. 6, Supplement No. 13, effective June 1, 2019.  Again, PECO indicated its proposal to retain $5.5 million of FERC-ordered credits.  

		On June 13, 2019, OCA filed a formal Complaint alleging specifically the proposal to retain $5.5 million of FERC-ordered credits, is or may be unjust, unreasonable, in violation of the Pennsylvania Public Utility Code, and otherwise may be contrary to sound ratemaking principles and public policy.  The Complaint also requested that this matter and PECO’s May 15, 2019 filing be consolidated with the matters docketed at Docket Nos. M-2018-3005860 and C-2018-3006242.

		On October 29, 2019, counsel for PECO contacted the presiding officer via electronic mail to indicate that the parties wished to cancel the first day of hearings and hold a hearing only on November 14, 2019.  Counsel for OSBA also requested that its witness, Brian Kalcic, be excused from the hearing as it did not submit any testimony from him in this proceeding.  I granted the requested in Prehearing Order #2 dated November 7, 2019.  

The evidentiary hearing was held as scheduled on November 14, 2019.  During the hearing, PECO and OCA each moved to have their witnesses’ testimony and exhibits entered into the record.  As there were no objections, all parties’ testimony and/or exhibits were admitted into the record during the hearing.  Counsel for PECO also requested that the request to consolidate the matters be granted.  There was no objection to the request.  

		This Order addresses the parties’ request to consolidate the matters that are pending before the Commission.  

DISCUSSION

The Commission regulation pertaining to consolidation appears at 52 Pa.Code §5.81, and states, in relevant part:

§5.81. Consolidation.

(a) The Commission or presiding officer, with or without motion, may order proceedings involving a common question of law or fact to be consolidated.  The Commission or presiding officer may make orders concerning the conduct of the proceeding as may avoid unnecessary costs or delay.


The question of consolidation is clearly left to the sound discretion of the Commission or presiding officer.

In considering the consolidation of cases, the first criteria (set forth in the Commission’s regulations) is that the proceedings must involve “a common question of law or fact.”  An examination of Commission precedent in such cases as Applications of Philadelphia Electric Co., 43 Pa. PUC 781 (1968), Pa. Public Utility Comm’n v. Bell Telephone Co. of Pennsylvania, 46 Pa. PUC 568 (1973), and Pa. Public Utility Comm’n v. Butler Twp. Water Co., 52 Pa. PUC 442 (1978), as well as those cited above, establishes that considerations in addition to the presence of common questions of law or fact must also be evaluated in ruling on a consolidation.  These other considerations are:

1.	Will the presence of additional issues cloud a determination of the common issues?

2.	Will consolidation result in reduced costs of litigation and decision-making for the parties and the Commission?

3.	Do issues in one proceeding go to the heart of an issue in the other proceeding?

4.	Will consolidation unduly protract the hearing, or produce a disorderly and unwieldy record?

5.	Will different statutory and legal issues be involved?

6.	Does the party with the burden of proof differ in the proceedings?

7.	Will consolidation unduly delay the resolution of one of the proceedings?

8.	Will supporting data in both proceedings be repetitive?

The parties have requested that the matters pending before the Commission because they deal with the same issue.  Specifically, the matters involve PECO’s proposal to retain $5.5 million of FERC-ordered credits.

No single consideration, nor group of these considerations, is dispositive of a consolidation, any more so than the presence of a common question of law or fact.  Rather, the evaluation of all of them and a balancing of those favoring and disfavoring consolidation is required.

In these matters, on balance, consolidation would be advantageous to the proceedings and in the public interest.

The cases all involve the same issue.  The parties involved in the cases are the same.  

Consolidation will help all parties and the Commission reduce costs and time by having one hearing for both matters.  

Consolidation will not make the record disorderly or unwieldy as the same parties will appear in each case.

Consolidation of these cases will not unduly delay the resolution of any of them.  They will be heard together.

Because the cases involve the same Company and the same issues, the supporting data will be similar and should be heard at once so there is no repetition.

These cases meet all the criteria for consolidation.

For all of the stated reasons, consolidation of these matters for hearing and adjudication is warranted and in the public interest.

ORDER


		THEREFORE,

		IT IS ORDERED:

1. That Office of Consumer Advocate v. PECO Energy Company, Docket No. C-2018-3006242, will be consolidated for hearing and adjudication with Office of Consumer Advocate v. PECO Energy Company, Docket No. C-2019-3010737.

1. That the filings of PECO Energy Company at Docket No. M-2018-3005860 and M-2019-3010032 will be consolidated for hearing and adjudication.

1. That the matters will be briefed by the parties in accordance with the Briefing Order.  


Date:	November 27, 2019						/s/			
							Marta Guhl
							Administrative Law Judge
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