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Jerome Sindaco							                C-2017-2639465

	v.

PPL Electric Utilities Corporation


OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Jeffrey A. Watson, issued on August 30, 2019, in the above-captioned proceeding.  Exceptions have not been filed.  However, we have exercised our right to review the Initial Decision pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h).  For the reasons stated below, we shall sustain, in part, and reverse, in part, the Initial Decision, consistent with this Opinion and Order.


History of the Proceeding
On December 22, 2017, Jerome Sindaco (Complainant or Mr. Sindaco) filed a Formal Complaint (Complaint) against PPL Electric Utilities Corporation (PPL or the Company), alleging that PPL improperly disconnected electrical service to six metered accounts, constituting the entire premises, at his property at 14 South Main Street, Pittston, Pennsylvania (Service Location or premises)[footnoteRef:1] without notice to the Complainant.  The Complaint alleged that PPL “disconnected electrical service to six different accounts that were connected by not less than three separate and distinct service drop cablesets.  Complaint at 2.  As relief, the Complainant requested an accounting from PPL as to why each account was disconnected, photographic evidence of the disconnection and the authority relied upon to support PPL’s actions for the disconnection.  Complaint at 3. [1: 	 	The Service Location consists of seven units, includes six accounts and utilizes two external meter bases and four meter bases inside the property.  Tr. at 79-80, 84, 92. ] 

On January 11, 2018, PPL filed its Answer to the Complaint (Answer).  PPL admitted that it terminated electric service to the Service Location on December 22, 2016.  PPL averred that it terminated service at the Service Location at the request of the Zoning Code Officer based upon safety concerns regarding unsafe conditions at the weatherhead.[footnoteRef:2]  PPL further averred that an inspection of the Service Location was required prior to reconnection of service.  PPL denied all other averments in the Complaint.  Answer at 1-2. [2: 	 	PPL did not define or explain the term “weatherhead” as presented in its testimony.  ] 

On March 23, 2018, the initial telephonic hearing occurred as scheduled. The Complainant appeared pro se.  PPL was represented by Kimberly G. Krupka, Esquire.  The Parties engaged in settlement negotiations.  Upon conclusion of the negotiations, the Parties agreed to a continuance of the hearing as a necessary witness was unavailable and to continue their settlement discussions.
On June 18, 2018, the initial telephonic hearing took place as rescheduled.  The Complainant appeared pro se.  PPL was represented by Graig M. Schultz, Esquire.  The Parties engaged in settlement negotiations.  Upon conclusion of the negotiations, the Parties agreed to a continuance of the hearing in order to continue their investigation and to continue settlement discussions.
On October 31, 2018, the Complainant filed a Motion for Order to Cease and Desist.  The Complainant requested that PPL be ordered to cease and desist from having electrical materials removed from the premises prior to completion of this proceeding.  No response was filed by PPL.
On March 25, 2019, the ALJ convened a telephonic hearing.  The Complainant appeared pro se and testified on his own behalf and presented testimony of two witnesses.  He offered two exhibits, Complainant Exhibits A and B, which were admitted into evidence.  PPL was represented by Kimberly G. Krupka, Esquire, who presented testimony from one witness and offered thirteen exhibits which were marked as PPL Exhibits 2, 7, 10-20, and admitted into evidence.   The record was closed on June 28, 2019.  
On August 30, 2019, the Commission issued the Initial Decision of ALJ Watson in which the ALJ sustained the Complaint and imposed a civil penalty.  I.D. at 1.

Discussion

Legal Standards

The Complainant in this proceeding has the burden of proof to show that PPL is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  The Complainant must establish his case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 602 A.2d 863 (Pa. 1992).  To meet his burden of proof, the Complainant must present evidence more convincing, by even the smallest amount, than that presented by PPL.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa.1950).  The offense must be a violation of the Code, the Commission’s Regulations or an outstanding order of the Commission.  66 Pa. C.S. § 701.  

Section 56.71 of our Regulations, 52 Pa. Code § 56.71, provides:  
A public utility may temporarily interrupt service when necessary to effect repairs or maintenance; to eliminate an imminent threat to life, health, safety or substantial property damage; or for reasons of local, State or National emergency. 
                ***
   (2)  Interruption without prior notice. When service is interrupted due to unforeseen circumstances, notice of the cause and expected duration of the interruption shall be given as soon as possible to customers and occupants who may be affected. 
   (3)  Notification procedures. When customers and occupants are to be notified under this section, the public utility shall take reasonable steps, such as personal contact, phone contact and use of the mass media, to notify affected customers and occupants of the cause and expected duration of the interruption. 


52 Pa. Code § 56.71.

The ALJ made forty-seven Findings of Fact and reached nine Conclusions of Law.  I.D. at 4-9, 25-26.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication.

ALJ’s Initial Decision

In his Initial Decision, ALJ Watson noted that the Complainant averred that PPL improperly terminated the service to six different accounts that were connected by not less than three separate and distinct drop cable sets.  The ALJ provided that the Complainant testified that two elderly disabled men resided at the premises at the time service was terminated by PPL.  I.D. at 11 (citing Tr. at 84).  Mr. Sindaco also testified that PPL terminated service without notice and providing him with an opportunity to comply with the relevant rules and without even a phone call.  He also testified that Harry Smith (Mr. Smith), the Pittston City Zoning Code Officer, posted a notice that the premises was unfit for habitation due to “violations and lack of electricity.”  I.D. at 11 (citing Tr. at 98-99).  The ALJ explained that Mr. Sindaco testified that there was no basis for terminating service in the manner used by PPL and without advance notice to the Complainant or the occupants of the premises.  I.D. at 11 (citing Tr. at 102).

Regarding the termination of service, the ALJ explained that Commission Regulations at 52 Pa. Code § 56.91 set forth the procedures to be followed by a utility prior to termination of electric service.  According to the ALJ, 52 Pa. Code § 56.91(a) requires that a public utility provide written notice of the termination to the customer at least ten days prior to the date of the proposed termination; and  52 Pa. Code § 56.91(b) sets forth the requirements for the written notice including, inter alia: (1) the reason for the proposed termination; (2) a statement that the customer should immediately contact the utility; (3) contact information for the utility; (4) contact information for the Commission; and (5) contact information for customers with disabilities that need assistance.  I.D. at 12-13.

Further, the ALJ explained that Commission Regulations at 52 Pa. Code § 56.93 require notice to the customer or responsible adult occupant prior to termination of service.  I.D. at 13-14.

The ALJ found that the record evidence failed to establish that any notice of termination was provided to the Complainant or any adult occupant prior to or at the time of termination of service by PPL.  The ALJ stated that PPL asserted that it was not obligated to comply with the requirements of 52 Pa. Code § 56.91 or § 56.93 because of the alleged safety issues that existed at the premises at the time service was terminated.  The ALJ provided that 52 Pa. Code § 56.71 permits a public utility to interrupt service due to an emergency when necessary to eliminate an imminent threat to life, health, safety or substantial property damage.  I.D. at 14.  

According to the ALJ, PPL’s witness, Michael Perrin, Senior Engineer with PPL’s metering department, visited the premises on January 19, 2017.  Mr. Perrin testified that PPL takes immediate action if there is an immediate safety concern for potential loss of life.  However, as the ALJ noted, Mr. Perrin testified that there was nothing egregious enough to cut the service immediately, based on what he was able to view from the outside of the premises.  I.D. at 15.  

Additionally, the ALJ noted that Mr. Perrin testified that PPL does not “second-guess” the findings nor reinvestigate the findings of the Code inspector for Pittston City.  I.D. at 15 (citing Tr. at 140-142).  Mr. Perrin testified that the Complainant was notified of the service termination by PPL when the Complainant called PPL and was told that five meters were turned off at the premises due to unsafe conditions at the weatherhead.  The Complainant was advised that if he was looking for documentation “to contact zoning.”  I.D. at 15 (citing Tr. at 142-143).  The ALJ noted that Mr. Perrin testified that if the code enforcement officer was not involved, PPL would have issued a letter to the Complainant allowing a 30-day response to make the repairs.  I.D. at 15 (citing Tr. at 173-174).  

The ALJ found that PPL failed to establish that reasonable grounds existed to support the termination of service.  The Company records of the notice from Mr. Smith do not state that there was an immediate safety issue, nor was there any indication or inquiry regarding an imminent loss of life or substantial damage to property or other emergency.  The ALJ reasoned that the Company simply relied upon the title of the official, even though PPL was not even certain as to Mr. Smith’s actual title.  I.D. at 17 (citing Tr. at 212).  

The ALJ reasoned that the Complainant has met his burden of proof in establishing that PPL did not have a reasonable belief that interruption of service was necessary to eliminate an imminent threat to life, health, safety or substantial property or for reasons of local, state or national emergency.  I.D. at 17.  

Regarding notice at the time of service termination, the ALJ stated that 52 Pa. Code § 56.72(2) provides that when service is interrupted due to unforeseen circumstances, notice of the cause and expected duration of the interruption shall be given as soon as possible to customers and occupants who may be affected.  Acceptable methods of notice include personal and phone contact.  I.D. at 17-18.  

The ALJ noted that there was no record evidence of any attempt by PPL to provide notice to the Complainant or any occupant of the premises prior to or after service was terminated nor an explanation by PPL for its failure to make any such attempt.  I.D. at 18.  

The ALJ concluded that PPL’s actions violated 52 Pa. Code § 56.71 by terminating service without notice under the circumstances by failing to even make an attempt to notify the Complainant or any adult occupant at the premises at the time of termination or subsequent to termination.  The ALJ reasoned that the standard in evaluating this Complaint might also be met by a determination as to whether the service extended to the Complainant was adequate and reasonable within the meaning of the Code.  The ALJ explained that public utilities are required to provide reasonable service to their customers.  The ALJ noted that Section 1501 of the Code provides that:

Every public utility shall furnish and maintain adequate, efficient, safe and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruption or delay.  


66 Pa. C.S § 1501. 


 The ALJ noted further that inadequate service may be found where the Commission’s Regulations have been violated as occurred here.  I.D. at 20.

The ALJ concluded that based upon the evidence presented, the Complainant has sustained his burden of proving two separate violations.  First, according to the ALJ, PPL terminated service based upon a telephone call to the Company call center from Mr. Smith alleging unsafe conditions at the weatherhead and nothing more.  Secondly, PPL presented no evidence of any attempt to provide notification to the Complainant or any adult occupant prior to or after service was terminated.  I.D. at 19-20.  

Regarding the termination of service, the ALJ determined that no evidence was presented to indicate this violation was more than an isolated incident and no bad faith by PPL was established.  The ALJ also found no evidence against PPL regarding past Commission decisions in similar situations.  I.D. at 22-23.  Similarly, regarding the lack of notice of termination, the ALJ stated that PPL has not had an opportunity to modify its internal practices or procedures, and there is no evidence that a large number of customers are affected by PPL’s actions in this matter.  The ALJ used the Rosi standards in 52 Pa. Code § 69.1201(c) to assess a civil penalty of $2,000 total for the two violations.  The ALJ reasoned that this amount was sufficient to provide a deterrent effect against similar violations to Sections 1501, 56.71 and 56.338.  I.D. at 20-25. 

Disposition

We advise the Parties that, as a preliminary matter, any issue that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  We are not required to consider expressly or at length each contention or argument raised by the Parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  On exercise of our independent review of the positions of the Parties and the record evidence, we shall sustain, in part, and reverse, in part, the Initial Decision of ALJ Watson, consistent with the following discussion.  

Initially, we disagree with the ALJ’s conclusion that PPL’s actions in terminating service at the premises based on the phone call from the Code Enforcement Officer of the City of Pittston violates Section 1501 of the Code, 66 Pa. C.S. § 1501.  However, we shall sustain the Initial Decision to the extent that we agree with the ALJ that PPL’s failure to notify the building occupants before or after the termination is a violation of Section 56.71(2) of the Commission’s Regulations, 52 Pa. Code § 56.71(2).  While, we decline on imposing a civil penalty for this violation, we nonetheless, advise PPL that it must revise its operating procedures to ensure that both customers and property occupants are given notice of terminations consistent with our Regulations and, that a failure to do so in the future could result in the imposition of civil penalties.  

By Initial Decision issued August 30, 2019, the ALJ held that the Complainant sustained his burden of establishing that PPL failed to render reasonable service in violation of Section 1501 of the Code, 66 Pa. C.S. § 1501, when it terminated service based on a phone call from the Code Enforcement Officer of the City of Pittston.  The ALJ also determined that PPL violated Commission Regulations by failing to provide or attempting to provide notice of the termination to any adult occupant of the premises.  I.D. at 19-20.

As we earlier indicated, Section 56.71 of our Regulations provides that, inter alia, a utility may temporarily interrupt service when necessary to effect repairs or maintenance: to eliminate an imminent threat to life, health, safety or substantial property damage.  52 Pa. Code § 56.71.  

[bookmark: 56.71.]We note that on the day that service was terminated, the Complainant called PPL and spoke with a representative who confirmed that PPL shut off service due to unsafe electric wiring conditions at the property.  Tr. at 142-143.  PPL testified that it provides a letter to the property owner after situations such as the December 22, 2016 termination.  Tr. at 201-202.  However, no attempt to notify any occupant of the property was made by PPL at or near the time of termination.  Tr. at 199-200.

PPL’s action of terminating service to the property upon receipt of notice from the Pittston City’s code enforcement personnel was reasonable.  The Complainant’s own witness visited the property and testified that the neoprene jacket coating of the electric wiring had deteriorated and was exposing the conductor throughout the cable, at the weatherhead to the meter base, and at ground level.  Tr. at 25-26.  Moreover, PPL testified that it regularly relies upon Township enforcement officers for notice of unsafe conditions and does not second guess municipal code enforcement officer determinations.  Tr. at 140-142.  PPL further testified that it simply terminates electric service when asked to do so by code enforcement personnel.  In this case, PPL’s action was carried out “to eliminate an imminent threat to life, health, safety or substantial property damage” and appears to be reasonable under the circumstances.  See, 52 Pa. Code § 56.71.

However, while PPL’s termination of service was reasonable, PPL’s witness testified that in circumstances such as this, the utility does not notify building occupants before or after the termination.  We note that this is a violation of Section 56.71(2) of the Commission’s Regulations.  Therefore, PPL is advised that it must revise its operating procedures to ensure that both customers and property occupants are given notice of terminations consistent with our Regulations and, that a failure to do so in the future could result in the imposition of civil penalties. 
 
Conclusion

Based on the forgoing, we shall sustain, in part, and reverse, in part, the Initial Decision of ALJ Watson, consistent with this Opinion and Order.  We shall sustain the Initial Decision to the extent that we agree with the ALJ that PPL’s failure to notify the building occupants before or after the termination is a violation of Section 56.71(2) of the Commission’s Regulations, 52 Pa. Code § 56.71(2).  However, we shall reverse the ALJ’s conclusion that PPL’s actions in terminating service at the premises based on the phone call from the Code Enforcement Officer of the City of Pittston is a violation of Section 1501 of the Code, 66 Pa. C.S. § 1501.  We shall also reverse the ALJ’s recommendation that a $2,000 civil penalty be assessed against PPL in this matter.  We shall, however, direct PPL Electric Utilities Corporation to revise its operating procedures to ensure that both customers and property occupants are given notice of termination consistent with our Regulations and, that a failure to do so in the future could result in the imposition of civil penalties ; THEREFORE, 

		IT IS ORDERED:

		1.	That the Formal Complaint filed by Jerome Sindaco on December 22, 2017, against PPL Electric Utilities Corporation at Docket Number C‑2017-2639465, is sustained, in part, consistent with this Opinion and Order.

		2.	That the Initial Decision of Administrative Law Judge Jeffrey A. Watson, issued August 30, 2019, is sustained, in part, and reversed, in part, consistent with this Opinion and Order.

		3. 	That PPL Electric Utilities Corporation revise its operating procedures to ensure that both customers and property occupants are given notice of terminations consistent with Commission Regulations.

4.	That the proceeding at Docket No. C-2017-2639465 be marked closed.

							BY THE COMMISSION,

							[image: ]

							Rosemary Chiavetta
							Secretary


(SEAL)

ORDER ADOPTED:  November 14, 2019

ORDER ENTERED:  December 4, 2019
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